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Art. 1.—DISTRESS FOR RENT IN VIRGINIA. 


In Virginia, on the conveyance of Land in Fee Simple, reserving 
Rent, has the Feoffor, without an express stipulation to that 
effect, a Right of Distress ? 


On resorting to the common law authorities, for the cases 
wherein the right of distress existed without an express stip- 
ulation, or, in technical language, of common right, we find 
three: 1. Rent service. (Litt.§ 213.) 2. Rent granted for 
equality of partition. (Ib. § 252.) 3. Rent accruing from the 
lord to the mesne, in consequence of the purchase, by the 
former, of the under-tenancy. (Co. Litt. 153 a.) 

If these be the only denominations of rent to which distress 
was incident of common right, our question resolves itself into 
the following: Is the rent now under consideration, of either 
of these denominations? 

Of the two last, it obviously is not. Is it then of the first? 
This leads to an inquiry into the precise signification of the 
term rent-service. 

Littleton commences his 12th chapter with a division of 
rents, as follows: 1. Rent-service; 2. Rent-charge; 3. Rent- 
seck ; comprising, as we see, the class which constitutes the 
subject of our present inquiry. ‘The first step is to understand 
this classification—to acquire a clear and precise knowledge 
of the difference whereon it is founded. ‘This once attained, 
our task will be but slight. We shall have nothing to do but 
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ascertain the mere fact whether the rent in question be, or be 
not, possessed of that peculiarity in reference to which certain 
rents have been termed rents-service. If it be, then is it 
another mere matter of fact, that our rent is a rent-service; 
and that we possess, of common right, the right of distress. 
If it be not, then is it just as mere matter of fact, (a) that our 
rent is not of this class; and that supposing the foregoing 
enumeration of cases to be a complete one,—we are destitute 
of this remedy. 

To proceed, therefore, in search of the characteristic of the 
class rent-service. In the same section of Littleton, (213) 
there is a designation of the reiits comprised in this class. 
From it we gather, that every ‘certain rent’ to which is con- 
joined ‘ fe: alty,’ or ‘homage and fealty,’ or ‘other services,’ is 
a rent-service. Here then, so far as we annex clear ideas to 
the words ‘certain rent,’ ‘fealty,’ &c. we possess a distinct 
designation of rents-service. ‘The next question is, whether 
this characteristic,—having some ‘ service’ annexed to then— 
by means of which they are designated by our author, be 
merely an accidental particular in which, at the time he wrote, 
they happened to coincide; or whether it be the very particular 
in reference to which they are thus classed. The importance 
of this point will be at once felt: if the latter be the case, then 


(a) We lay this stress on the word fact, in reference to the notion that, from 
the nature of questions of this sort, they do not admit of an absolutely certain 
determination. To our mind, this idea, however prevalent, is entirely gratuit- 
vous and erroneous; and moreover, practically mischievous in a high degree— 
inasmuch as it leads us to rest satisfied with the vague impressions arising 
from a loose train of thought, instead of advancing, by vigorous reasoning, to 
that certainty, at which it is possible to arrive. Js this animal a quadruped ? 
How is this question to be determined? By ascertaining first, what is the partic- 
ular in reference to which certain animals have been termed quadrupeds—what 
is the characteristic of this class ; and, secondly, whether the animal in question 
be possessed of this characteristic. This is a question which, according to the 
general notion, admits of certainty. Now, in what does it differ from the 
question, Js this rent a rent-service ? To be sure, a rent is not an animal ; 
nor a rent-service, a quadruped. But what is there in the constitution of the 
human mind, or in the nature of the objects signified by these words, to make 
it impossible for us to annex just as precise ideas to the one as to the other? 
It is true that the requisite evidence may be wanting ; but so may the want 
of evidence leave us in total ignorance, or partial uncertainty, as to the meaning 
of the term quadruped, and as to the possession by the animal presented to 
us of the characteristic of quadrupeds. But, with the requisite evidence, 
what is there to prevent our ascertaining, with just the same precision and 
certainty, what thing is meant hy rent-service, as what thing is meant by 
quadruped? And having acquired a precise idea of the characteristic of rent- 
service ; what is there to prevent our ascertaining whether the rent in question 
be possessed of this characteristic? Is this not just as much a question of 
fact, as whether the animal be possessed of the characteristic of quadrupeds 








1830. } Distress for Rent in Virginia. 235 


no rent, unless accompanied by some ‘service,’ is a rent- 
service; if the former, then a rent, although unaccompanied 
by any ‘service,’ may, nevertheless, still be a rent-service. 
The accident, once common to all the individuals of the class; 
and for that reason, once constituting a different mark to re- 
cognise them by—may have become separated from some of 
those individuals; and nevertheless, left them in possession of 
that peculiarity to which reference was really had in their 
arrangement. 

In his comment on this section, Lord Coke tells us ‘it is 
called rent-service, because it hath some corporal service 
incident to it;’ in other words, that the having some corporal 
service annexed, is the peculiarity which constitutes the object 
of our search: a passage which, if his dictum were beyond 
question, would cut short this inquiry. But there are two 
considerations from which to derive boldness to push forward: 
the oliter complexion of this assertion; and, if it were ever so 
deliberate, the shallowness of the researches of this otherwise 
profoundly Warn od lawyer, into feudal points of law—a shal- 
lowness as generally y charged on him, as it is generally deplor- 
ed ;(a) ar whiel h, whenever the subject is rooted in feudal 
ins erie justly subjects his opinions to distrust. 

Still doubting, therefore, whether the peculiarity thus thrust 
upon us by Coke, be truly the one we are in quest of, we shall 
pursue our search by examining, somewhat minutely, some of 
the individuals embraced under the general term Rents. 

The object origunany signified by this word, was, a period- 
ical return,(6) to the person who created an estate, or interest, 
in lands, &c. from him to whom the estate was given. This 
fact we are led to, by the general tone of writers, and by the 
following circumstance: a definition corresponding with the 
foregoing is constantly given by authors(c) who wrote long after 
it had ceased to be correct, long after the signification of this 
term had been extended beyond its original limits, and made 
to embrace objects which are not returns in retribution for 
land. (d) Accordingly, on consultit ng Reeves s, we find this fact 





(a) See Hargrave & Butier’s notes, passim. 

(6) The term Rent, subsequently restricted to returns of a particular kind, 
was originally common to all returns or renders ; whether in military attend- 
ance, labor, provisions, &e. (See among others, Thomas’s Co. Litt. III. 253, 
n. A.) 

(c) Among others, Coke, Gilbert, Blackstone. 

(d) This is one of the numberless instances of inadvertence to those mu- 
tations, which, from the nature of language in general, the signification of 
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expressly averred.(a) From this author and others,(b) we 
learn also, that, the right to these returns being a thing of 





the technical terms of the common law has been constantly and unavoid- 
ably undergoing, from the days of Alfred, down to our own ; an oversight 
which is at the bottom of one half the difficulties by which the student is 
obstructed, and of the unsettled disputes by which its professors are dis- 
tracted. To those who have not made the experiment, it is inconceivable 
how much confusion and perplexity may be avoided by the single caution 
of constantly keeping in view the simple fact, that, from the natural ten- 
dency to use, as the sign of an object to which no name has been yet 
assigned, the established name of some object between which and the 
former there is some faint resemblance—the signification of words is con- 
stantly changing. The name, for example, originally adopted to signify a 
single individual, soon becomes common to a number of individuals; this 
number is daily on the increase ; and thus the signification of the word is 
daily contracting, while its application is, in a corresponding degree, be- 
coming extended. To instance a single case—the difficulties, otherwise 
insuperable, and the doubts, otherwise never to be settled, connected with 
the contradictory definitions of the word fee, and the inconsistent classifi- 
cations of fees; subjects on which much discussion has been expended, 
vanish at the touch of this wand. It shows the inconsistency, however real 
it might have appeared to the writers themselves, to have been apparent 
only. Itis indispensable, also, that this vigilance be extended to the ambi- 
guity of words; to the double, treble, &c. distinct meanings, not unfre- 
quently connected with a word, at one and the same point of time. This, 
however, is a totally different thing from the changes of meaning which 
they are constantly experiencing. 

As one of a thousand instances of the effects of overlooking, or not practi- 
cally applying, this simple fact, we may quote the objection made by Somner 
to Littleton’s etymology of the word socage.* (See Harg. & But. notes, 
86, a.) He objects that ‘ it is not large enough to comprehend all the serv- 
ices of the tenure by socage, which may be, and sometimes are, totally 
unconnected with the plough.” Now, whatever may be the merits of the 
etymology, in other respects, an advertence to the mutability of the mean- 
ing of words, would, on the one hand, have prevented its being objected to 
on the ground that it did not accord with the then (in all probability en- 
larged) signification of the term; and, on the other, have enabled those who 
were unsatisfied with the objection, to show precisely wherein it is defec- 
tive. ‘ However,’ says Hargrave, ‘ Sir Martin Wright, though he confesses 
the ingenuity of Mr. Somner’s derivation, endeavors to justify Littleton’s, 
and thinks that the objection to it is obviated, when it is considered, that in 
the case of socage tenures, plough-service was the most ancient and usual 
reservation ; to which observation one may add, that the propriety [partic- 
ularly, he should have added, the present propriety] of a denomination is 
not always the proper testt of etymologies.’ But whyisit not? Had Har- 


* Tis not unworthy of a passing remark, that the use of terms expressive 
of the nature of the service, for the purpose of particularizing the meaning 
of the general word tenure, gives support to the views elsewhere presented 
concerning its proper import. 

t The reason is obvious. Certain circumstances lead to the establishment 
of a particular compound word, as the sign of a particular individual or class. 
This sign, once established, it becomes at once subject to the operation of the 
principle above adverted to; by being applied to new objects, its signification 
gradually changes. It comes to be the sign of objects which, though they 
possess some feature in common with the objects of which it was first estab- 


(a) Reeves’ Hist. E. L. v. 3, p. 316. (b) See id. and Bac. Abr. Rent 
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value, a practice was soon introduced of transferring it from 
the landlord by whom it had been reserved, toa stranger ; and 
another practice arose of creating this right to a certain ren- 
der, rather as itself an interest in lands(a) than a return for an 
interest; in this case, the payer never having received any 
such interest, from either the payee or any oneelse.(b6) ‘This 
transfer and this creation were termed the ‘ grant of the rent ;’ 


> 
the word rent being thus extended to these new objects, which 
were different things from those of which it had been originally 
constituted the sign. 

Here, then, we arrive at a period when this term had be- 
come generic, and three several classes of objects were em- 
grave clearly seen into the truth of his own remark, he would not have here 
used the expressions, endeavors and thinks ; for, it being once admitted— 
and he adverts to it as a thing about which there is no doubt—that plough- 
service was the most ancient reservation, it becomes then undeniable that 
the objection is obviated. 


lished as the sign, do not possess that feature, or are not connected with those 
circumstances, which determined the particular composition of the term. This 


speculations concerning the elements of which the word was originally com- 
pounded. 

We detect this principle at every step we take in the field of poetry; and 
*tis in its happy application that one of the chief charms of poetry consists. 
By it, it is, that heretofore unseen analogies and relations, are brought into 
view, as if by magic. It was this principle that led Shakspeare into the 
expression ‘ Hangman’s aze ;’ (Mer. Ven. Trial Scene) which we may ifitro- 
duce, if not for its beauty, yet for its appositeness to the difficulty concerning 
socage. All executioners have this in common—they all kill. This striking 
common feature will always have a tendency to generalize any word, although 
originally appropriated to a particular subdivision of the class. In this instance, 
the compound character of the term, and the obviousness of its composition, 
did not prove sufficient obstacles to this tendency. The one kills with a rope, 
*tis true; while the other kills with an axe; but they both kill. The one is 
called a hangman ; therefore, with reference to the bare idea of killing, when 
a word is wanted to call the other by, the word hangman will be used; and 
this, in spite of the almost inevitable effect of its composition to awaken the 
idea of a particular mode of killing. If the word, although equally restricted 
in its original signification, had not been a compound ; or if its composition 
were less apparent, this extension of its application would appear a thing of 
course ; as it is, it is attended witha feeling of incongruity. But suppose 
such a change to occur in the practice of society, as gradually to unfamiliarize 
the mind with the idea of hanging a man; and at the same time, the word 
hangman gradually to become equally general, in its ordinary acceptation, with 
executioner. The derivation of the word might become a question for future 


’ etymologists ; and the inference which its composition would lead them to, 


would be liable to the objection that it was also applied to those who killed 
people with ares, poison, &c. This would be precisely such an objection as 
is made by Somner to Littleton’s derivation of socage. 


(a) For certain lands were, what was technically called charged with it. 
(b) Reeves’ Hist. ib. 
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braced by it. 1. A return from the tenant to the lord.(q) 
2. The interest of the stranger(6) to whom the lord transferred 
the right to this return. 3. An interest similar to the prece- 
ding, except in its origin; being immediately created by a 
land owner in favor of a stranger, i. e. a person between whom 
and himself there existed not the relation of tenure,(c) instead 
of being first reserved, on the establishment of that relation, 
and then transferred. 

These being the objects signified by this generic term, let 


o 


us now examine them, with a view to discover the differences 
which may have constituted the grounds of classification. A 


very important one at once presents itself. The first was a 
render reserved on the creation of an estate in lands—a return, 
ratione tenure, from tenant to Jord—in the utmost technical 
strictness, one of the ‘services’(d) rendered as a compensation 
for the land.(e) The two latter wanted this element entirely ; 
they were not returns from tenant to lord; not ‘services.’ 
The facts, then, from which we are to make an induction 
are as follows: The object originally signified by the word 
rent, was a ‘service,’ a render in consideration of an estate. 
This term afterwards became generic, embracing objects which 
were not ‘services.’ Subsequently, there arose a classifica- 


(a) Or landlord, as we now term him—the term lord having at the pre- 
sent day a tendency to awaken vague ideas of military or political depend- 
ence, which were not invariably proper to it at that period. 

(6b) Or person between whom and the tenant, the relation of tenure did 
not exist. The absence of this relationship was expressed by the word 
stranger. 

(c) The remark just made concerning lord, applies with equal force to 
tenure. From various causes, this word is apt at the present day, toawaken 
ideas which, to be sure, were very commonly associated with its real signi- 
fication, but did not properly form part of it. Its essential meaning was- 
ihe relation, by whatever circumstances attended, established on. the crea- 
tion of an estate, between the person by whom, and the person in whose 
favor, created: a relation which, except at the earlier stages of the law, was 
transferable to a third person, by either of the parties. The purely feudal 
or ceremonial service or render FEALTY, Was always attached to this rela- 
tion ; and this is calculated to mislead us into a vague notion that the mean- 
ing of tenwre necessarily involved some feudal circumstances. But it did 
not. Had it been possible, on the creation of an estate, to reserve nothing 
but substantial and civil renders, rent, for instance; the relation thus estab- 
lished would not, from its being unaccompanied by ceremonial or military 
services, have been the less a tenure. 

Another idea which is apt to arise, is that some remnant of estate was 
essential to tenure. “Tis true that such remnant was always associated 
with tenure; but it was not essential to it, as will, we think, appear from 
some subsequent remarks. 

(d) A grant of ‘ services’ passed a rent service. Litt. § 505. 

(e) Reeves’ Hist. v. 3, p. 315. 
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tion of these objects; one class whereof is ‘ rent-service.’ An 
tecedently to the st. Quia emptores, every rent which was a 
render or se iaaecsadaiaan due on a fee-simple, fee-tail, 
estate for life, or estate for years—every such rent belonged to 
the class, rent-service.(a) Every rent belonging to this class, 
had conjoined with it some personal service, fealty at least. 

From these facts, we are to determine whether those rents 
which we find separated from the rest of the genus, with the 
distinctive epithet service annexed to them, were so distin- 
guished because they had the personal service fealty conjoined 
with them, or because they were themselves ‘ services’ or ‘ ren- 
ders,’ and the rest of the genus were not services. If the 
former were the ground of distinction, then, if the legislature 
had abolished fealty—a service invariably attached to the 
relation of lord and tenant; and, therefore, invariably accom- 
panying every rent pi 1id by a tenant to his landlord; rents that 
were ‘services’ would still have continued, but the whole class 
‘rent-service,’ would have been, by this law, expunged. The 
peculiarity, in reference to which certain rents had been as- 
signed to this class, being annihilated, there would no longer 
have been such a thing as a ‘ rent-service,’ a rent having fealty 
annexed. If, on the contrary, the latter constituted the ground 
of distinction, then might fealty have been destroyed, and yet 
the whole class left untouched. 

For our own part, the evidence we have adduced, together 
with the general tone of writers on the subject, have com- 
pletely satisfied us that the latter was the true basis of this 
classification ; that, antecedently to the st. Quia emptores, 
every rent reserved, or, to speak more properly, every rent 
due to the landlord(b) in consideration of an estate in land— 
for some such there were, which had not been reserved; e. ¢. 
where feoffment was made, before st. Q. E., without reserv- 
ing rent(c)—every such rent was technically a rent-service 3 

(a) Litt. ch. Rents, passim. 

(6) Where the rent, although originating as a consideration for an estate, 
had been transferred from the landlord, without at the same time transfer- 
ring the reversion, then the relation of tenure no longer existing between 
the payer and payee, and the rent being no longer a service or render for 
the land, became seck. We have here introduced the word reversion. 
There is a difficulty arising from its indiscriminate use by law writers, in 


two essentially different senses, which will be made the subject of some 
subsequent remarks. 


(c) Upon feoffment without reservation of any renders, the feoffor was 


entitled, of common right, to the same renders from his feoffee that he him- 
selfowed. (Litt. § 216. 
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and that the object of the classification was to distinguish these 
from rents which were not renders, and arose by grant.(a) 
That rent-service was never found except in company with 
fealty, was purely an accident, arising from the concurrent facts, 
that every rent-service was a render for lands, &c. and that 
no estate in lands, &c. could be created without at once estab- 
lishing fealty between the parties. 

So far as this view of the law be correct, it is clear that the 
question which has given rise to the inquiry must be answered 
in the affirmative. ‘The rent reserved by the feoffor, is pos- 
sessed of the proper characteristic of rents-service (anteced- 
ently to the st. Q. E.) It is a rent reserved, not granted— 
a rent arising from, and due in consideration of, an estate in 
land. 

We have now to inquire into the modifications introduced 
into the law of that day, by the st. Quia emptores (A.D. 1289.) 

Under the feudal system of property, there are three dis- 
tinct dispositions of his land which we may suppose the tenant, 
or (as this word is apt now-a-days, to awaken the idea of an 
estate for life or years only) the feudatory might feel inclined 
to make. ‘The one, to create new fees or feuds in his land; 
whether in the whole of it, or in part only ; and whether in fee- 
simple, fee-tail, for life, or for years; annexing to these estates 
relations between the createe(b) thereof and himself, to those 
already subsisting between himself and the creator of his own 
estate. Another, to transfer, or ‘assign’(c) his own estate, 

(a) It may not prove an unnecessary caution, to particularize still more 
here, by saying, as arose by grant of rent, and not, grant of services. To 
use the words of Baron Gilbert (see his treatise on Remainders, published in 
Gwillim’s edition of Bacon’s Abr.) ‘ anciently the tenant being possessed 
of the entire property of the feud, might upon his alienation in fee, have 
erected a seignory to himself, to arise outof the tenancy.’ ‘These seignories 
were so far in the nature of reversions, that upon determination of the ten- 
ancy in fee by escheat or forfeiture, the tenancy came back again to the 
first tenant, and he became seized .thereof in fee,as he was before.” These 
seignories themselves, were then alienable, as the reversion now is, and 
carried with them the rents and services, as the grant of the reversion now 
does.’ 

It is this grant of the seignory—this incipient substitution of a stranger to 
the lord, completed by the ceremony of attornment—that was meant by the 
grant of services. (See Litt. passim.) By this grant, the rent passed, with 
the other services; but it was not a technical grant of rent. 

(6) The want of a word to express this idea, as applicable to all kinds of 
estates, and the change of or into ee, familiar to the ear of the profession, 
will perhaps justify the coining of this new term, even to those least in 
favor of neologisms. : 

(c) Although in its modern acceptation, this word is restricted to the 
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together with all the relations attached thereto, to a third 
person—to substitute this stranger to himself, as tenant to his 
lord. And the third, to substitute a new tenant to his lord, 
for part of the land held by him, and retain the rest himself. 

With regard to the last it appears that at common law, though 
the tenant might make a feoffment of a parcel of his tenancy 
to hold of himself, ‘for the seignory remained entire as it was, 
and the lord might distrain in the tenancy paravail for his 
service; yet he could not give ‘a part of his tenancy to be 
holden of the lord, for ahe tenant by this act could not divide 
the seignory of the lord, which was entire.’ (2 Inst. 65.) The 
statute of Qua emptores provided for this case by requiring that 
the feoffee of part of the land should hold of the chief lord, and 
should be charged with the services in proportion to the part. 
On the continent, this disposition of fees was generally pro- 
hibited, although allowed by certain customs, as those of Pi- 
cardy and Artois; and it was termed the dismemberment of the 
fee.(a) The second mode of alienation was not allowed, 
except with the consent of the lord, by the feudal law as it 
stood at the period of the conquest; the stage at which it was 
introduced into England.(6) Nor had it made any progress 
at the date of the st. Quia emptores.(c) ‘The mode first men- 
tioned was the one generally practised: it being common on 
the continent, under the name of jew de fief;(d) and in Eng- 
Jand under the more significant one of sub-infeudation. A 
clause in restriction of it was contained in the great charter of 
Henry III.;(e) and in respect to fees-simple, it was altogether 
arrested by the st. Quia emptores, 18 Edw.1; which enacted, 
‘in favor of the vassals, that they might alienate the whole, or 
part of their lands, as they pleased; and, in favor of the supe- 
rior lords, that the lands so aliened should be held of them, 
and not of the alienor.’? In other words, that, in future, every 
feoffment in fee should operate as an assignment of the entire 
interest of the feoffor, and a complete substitution of the feoffee, 





transfer of a term of years, yet is it properly applicable to the transfer of 
the whole interest or estate possessed by the transferrer ; of whatever quan 
tity this estate might be. (See Thos. Co. Litt. ii. 566, n. s.) 

(a2) Encyclopedie Methodique, article Dememberment. 

(6) Sullivan, Lect. 43. 

(c) Thos. Co. Litt. Il. 211, n. A. 

(d) Encyclopedie. 

(e) Dalrymple Feud. Prop. c. 3, p. 84 
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as tenant to the lord; thus putting an end forever to the crea- 
tion of estates in fee-simple, by a tenant; and to the estab- 
lishment, in connexion with that class of estates, of technical 
‘services.’ 

Let us now suppose a feoffment to be made, and note its 
operation. Asa mere feoffinent, it established no legal rela- 
tion whatever between the parties: fealty which formerly 
spontaneously arose with every estate,(a) no longer made its 
appearance. Suppose, moreover, that by the words of this 
feoffment, a ‘rent’ was ‘reserved,’ what legal effect could the 
agreement indicated by these words, have? By the statute, 
® service could be established. Of course, if the agreement 
were allowed to have any legal effect whatever, it could not 
be as a reservation of service; and the object called by the 
parties ‘rent,’ could not be a technical rent-service. It was 
allowed to operate,(4) not as a reservation ; for in its technical 
meaning, this word applied to services only,—but as a grant 
from the feoffee to the feoffor.(c) In other words, the agree- 
ment was allowed to have two distinct legal effects; first, to 
transfer the estate to the feoffee ; and secondly, to bind him, 
(exactly as he would have been bound by an agreement 
entirely unconnected with any transfer of estate) to the pay- 
ment of the sum stipulated. These nominal reservations, but 
proper grants, had the property common to all other grants, of 





(a) With two exceptions; on an estate at will, fealty was not due. Co. 
Litt. 142, b. Nor on an estate held by Frankalmoigne. Litt. § 135. 

(6) This construction was not extended to all stipulations for services in 
such acase. If tenant in fee-simple granted his land in frankalmoigne, 
this reservation of the services frankalmoigne, which would have been 
good before the statute, was no longer allowed to have any legal effect 
whatever. Litt. § 140. 

(c) Bac. Abr. Rent. The author does not say where he got this con- 
struction of a ‘ reservation of rent’ on a feoffinent subsequent to the statute. 
But it accords so well with the impressions received from all the authorities 
within our reach, that we are induced to believe he derived it from the 
‘old books ’—fontes petendo. If this be its source, it certainly gives strong 
support to the idea, that the real characteristic of rents-service was, their 
being renders, technically reserved, in contradistinction to rents arising by 
grant. , 

For an instance of this distinction, see Stephen on Pleading, 390. A, en- 
titled to an equity of redemption, and B, seized in fee, subject to thisequity, 
joined in a lease and release, ‘ reserving a liberty of hunting, &c, to A and 
his heirs.’ This stipulation being pleaded as a reservation, it was, upon 
general demurrer, and afterwards on writ of error, held that, as a reserva- 
tion could be made only by one having an estate in the land, A, not having 
an estate, could not make a reservation; and that if, as was contended, the 
agreement expresssed in the deed by the word reservation, had the effect 
oi a grant from the lessee, it should have been pleaded as a grant. 
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being void, unless made by deed ;(a) whereas all proper reser- 
vations, i.e. stipulations for services, could be made without deed. 

The rent stipulated for in this case, being denied the legal 
character of a render, was assigned to one of the subdivisions 
of the class not service, according as the right of distress also 
had, or had not, been stipulated for. 

But the statute arrested sub-infeudation in relation to fees- 
simple only. It did not prohibit the creation of estates in fee- 
tail, for life, &c; nor the reservation of services thereon. Accord- 
ingly, in respect to these estates, the law remained precisely 
what it was before. Fealty continued to spring up wherever 
they arose. ‘To give effect to an agreement‘ reserving’ rent, 
the courts were not under the necessity of considering this 
rent as a grant from the grantee of the estate, and requiring a 
deed. Ina word, services could be reserved; therefore, rent, 
as a service; and whenever rent was reserved, it continued to 
be a rent-service, bearing with it distress, of common right.() 

We see, then, that the true characteristic of the class re- 
mained precisely the same, after the statute, that it was before. 
A rent-service continued to be, a render or service in consid- 
eration of an estate in land, &c. 

After the statute, as before, to determine whether any given 
rent be of this class, we have only to ascertain whether it be 
possessed of this characteristic; whether it bea render. Sup- 
posing the person who has stipulated for it, to be a proprie- 
tor(c) in fee-simple, is the estate on which it is reserved, an 
estate tail, for life, &c.? If so, then the rent ts a render. 
But, if the estate on which the reservation is made be a fee- 
simple; then is the feoffor himself a tenant? has he a lord? 
does he owe services for the land in question? If so, the 
statute will not allow the establishment of services to himself; 
and the rent is not a service. 

But suppose the feoffor has not a lord; that he owes no 
services for his land. ‘Then it is plain that he is without both 
the words, and the mischief of the statute. There being no 
lord to the feoffor, of whom the feoffee can hold—no lord to 
be injured by this infeudation, the common law, of course, 
remains, with regard to this feoffor, precisely as it stood pre- 





(a) See note (¢) on page 242. 
(b) Litt. ch. Rents, passim. 


(c) We avoid the use of the term ¢enant, for a reason which will pre- 
sently appeal 
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viously to the statute. The stipulation for rent is a good tech- 
nical reservation ; the rent, a good technical service. 

In England, as every subject is a tenant, this want of a lord 
could not possibly occur, but in one single case: the king is 
not a tenant; an estate possessed by him, is not a tenure; he 
owes services to no one. Much light would therefore be 
thrown on the subject, if we could ascertain how he stands, in 
regard to the reservation of services on a feoffinent in fee. 
This we can do. The king may reserve services on a fee- 
simple; and a rent so reserved by him is a rent-service.(a) 
Still it might be doubted whether this did not arise from his 
prerogative of never being affected by a statute, unless spe- 
cially named. But even this doubt is removed by both Lit- 
tleton(b) and Coke,(c) who tell us that the king may reserve 
services on a fee-simple, because, having no lord, he ‘is out 
of the case of the statute.’ If, therefore, there had been other 
proprietors who were not tenants, who had no lord, to whom 
services were due, they, being equally ‘out of the case of the 
statute,’ would have been equally exempt from its operation. 

Let us now suppose the land law of England, as it stood 
after the statute Q. E., to be stripped of fealty and other 
services of mere liegance or ceremony ; also, of knights ser- 
vice, and all substantial returns of a mere feudal character ; 
and, thus, modified, to be adopted in anotherecountry. ‘Then, 
all proprietors in fee-simple, except such as owed rent, or 
some other service, would find themselves on the same ground 
precisely, as the King of England. They would not be ten- 
ants ;(d) they would have no lord; the statute would not 
apply to them; they could still reserve rent on a feoffment in 
fee. 

The application to feofiments in Virginia appears now very 
simple. In that state the law of England has been introduced 
under the modifications above supposed ; stripped of its feudal 
features; and among these, of the principle that all lands were 
holden. There, all original proprietors of land, are considered 
as invested with the allodium, the directum dominium which, 
in England, since the introduction of that principle, the king 





(a) Litt. § 140. See also Mr. Hargrave’s note on Fee-farms, Co. Litt. 
143.6. This note, we shall have occasion to remark upon. 

(b) § 140. (c) Co. Litt. 99, a. 

(d) Itis scarcely necessary to say, that we have been using this word in 
the second sense explained by Coke, in the first paragraph of his commen- 
fary 
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only possesses. If one of these proprietors enfeoffs another 
person, without reserving any render; the feofiment operates 
as a complete substitution of the feoffee to the feoffor. As 
the latter does not owe any services, that part of the law of 
England, which, on a naked feoffinent, entitled the feoflor to 
the same renders which he himself owed, is of course inopera- 
tive. But if he does reserve rent this is just as valid a reser- 
vation, and just as strict a rent-service, as would have arisen, had 
the estate conveyed been one for life, or years, instead of in fee. 
The feoffee is just as strict a tenant, as the lessee would have 
been. In England, before the statute Q. E., this would have 
been the legal effect of such a reservation on any feoffment. 
After the statute, this effect would have been confined to res- 
ervations on feoffinents by such as were not themselves tenants: 
tenants in fee-simple could no longer create under tenants in 
fee-simple. This was the only restriction upon the power to 
establish’ services; this was the only principle(a) which pre- 
vented a rent stipulated for on a feoffment. from being a rent- 
service. If, then, the law of Virginia upon this subject be the 
same as the law of England, except so far as the latter is 
modified by the extirpation of certain feudal principles, inap- 
plicable to that state; it is clear that this constitutes the only re- 
striction in Virginia. If the feoffor himself owes rent the rent 
reserved by him, is not a rent-service; and the*existence of the 
right to distrain, depends on its having been stipulated for. 
If, on the other hand, the feoffor does not owe rent or any 
other render, for the land conveyed by him, the reservation 
is a strict technical reservation ; and the rent, a strict technical 
rent-service, carrying with it the right of distress. 


It remains to consider one circumstance, which might ap- 
pear to conflict with the views to which the inquiry thus far, 
has conducted us. It has not been sooner adverted to, that 
the attention might not be distracted by too great a number of 
objects at once. 

All the writers, from Littleton down, speak of the reversion 
as an essential accompaniment of rents of this class. On 
close inspection, however, this also, will, we think, appear to be 
an accidental coincidence, not a necessary connexion. But 





(a) Litt. § 216. and all other writers on the subject 
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first, let us make our steps secure, by removing an ambiguity 
that lies in the way. 

In one of its senses, the word reversion signifies the inter- 
est which remains in the creator of a particular estate, or 
estate of less quantity than his own, the residue, for example, 
of a fee-simple, after the grant of an estate tail, for life, &c. 
Now, before the statute Q. E., renders could be reserved, 
or in other words, tenure could be established,(a) indifferently 
in all cases; where there was not, as well as where there was, 
a reversion; a remnant, in consequence of the new estate 
being limited in a more restricted manner than that possessed 
by the person making the conveyance. After the statute, no 
service could be reserved on a conveyance in fee-simple : of 
course no rent which was a service could be established, ex- 
cept on a particular estate, and, therefore, in connexion witha 
reversion. ‘The relation thus arising between the grantor and 
grantee, was transferable, as well as descendible. Ifs transfer 
was technically expressed by grant of the reversion and grant 
of services. ‘In the former of these expressions, we see that 
the residuary estate only was named; in the latter, the services 
or relation only. But they both had precisely the same legal 
effect: either was equally operative to transfer both the resi- 
duary estate and the relation. ‘The substantial services could 
be severed froff the reversion; the ceremonial services could 
not. The legal effect given to a grant of the rent, was, to 
leave the relation, as well as the residuary estate, in the grantor ; 
and a grant of services, or of the reversion, saving the rent, 
was held to transfer both the relation and the residuary estate, 
leaving the rent with the grantor. In both these cases, the 
rent was no longer deemed a service. Although it had been 
established as a consideration for the land, it was no longer 
due as such; and it was therefore considered in the same light 
precisely, as a rent created by grant. But although rents- 
service established after the statute, thus became invariably 
associated with a reversion, it is plain, from the history of the 
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(a) That these expressions were, not merely equivalent, for the purpose 
of designation, but strictly synonymous; that the essential elements of 
tenure were services, and nothing but services, clearly appears from the 
general tone of writers on the subject. Numberless passages might be quoted. 
Thus at the very beginning of Co. Litt., we find ‘ It signifieth the tenure or 
the service whereby lands &c. be holden.’ Thus, the statute Q. E., pro- 
hibited the establishment of tenure; and this was held to prohibit the estab- 
lishment of services 
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association, that it was purely accidental, and not founded in 
the nature of this class of rents. Previous to the statute, they 
could be established without any reversion; and, after the stat- 
ute, such as had been thus established continued to be rents- 
service, although unconnected with any reversion. 

Having thus examined this circumstance, as connected with 
one of the meanings of reversion, let us consider its other 
signification. We have seen that the proprietor of a fee-simple 
could create another fee-simple in the-same land. On the 
failure(a) of heirs to this estate, its creator or his heirs became 
reinstated in their fee-simple. ‘This reversionary interest was 
properly called reverter. Although a very different thing from 
a reversion in its foregoing acceptation, yet is this word fre- 
quently used indiscriminately for the one or the other.(6) ‘The 
effect of this establishment of new fees in the same land, upon 
the interests of the landlord, are very obvious. It made his 
reverter more uncertain and remote ; and meanwhile, deprived 
him of his wardship and other advantages. ‘To arrest the 
practice, was the express object of the statute ; and this object 
was effected by the provision which has already been stated. 
It was this reverter, then, and not a reversion, which was an 
invariable accompaniment of rent-service on a fee-simple. 

A rent-service may therefore be designated as a render due 
ratione tenure—due to one between whom and the payor 
there existed the relation of receiver and renderer of services ; 
and a rent-service on a fee-simple may also be designated by 
means of the reverter, by which it was always accompanied. 
Either circumstance will, equally well, answer the purpose of 
mere designation. But we arc still to inquire which of them 
constituted the real characteristic of the class—the peculiarity 
which caused them to be separated from the rest of the genus. 
If we adopt the supposition that the circumstance of being due 
to one who had the reverter, was their characteristic ; then, 


(a) By natural extinction, and in some other cases. In others again, 
the land escheated, (for this was the technical expression) to the king. 
The law on this subject is, as every student knows, very complicated and 
full of nice distinctions. Escheat was the effective bar to alienation in 
mortmain; by which the clergy were rapidly bringing the best lands of the 
kingdom into, according to Lord Coke’s etymology, their dead hands. 


(b) Even Hargrave, with the clearness of whose ideas, although not equal 
to that of Butler’s, every reader must be impressed, has, in quoting Littleton 
on the subject, failed to caution against this ambiguity ; and this too, while 
treating of fee-farms, and writs upon such farms; in reference to which the 
distinction is, as we see, highly important 
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of course, if the reverter had been annihilated by the legislature, 
or if the land law of England, divested of this feature, had 
been adopted in another country,—there would no longer have 
been such a thing as a rent-service connected with a fee-simple. 
But there are many considerations to preclude such a supposi- 
tion. What was the object of distress? ‘To enforce the 
performance of services. It constituted the general remedy 
for subtraction, or the injury of withholding those services 
which were ‘the conditions upon which the ancient lords 
granted out their lands.’ It was to these conditions that the 
remedy was applicable; and their enforcement would have 
been important had there been no reverter. The remedy had 
no bearing whatever upon the reverter—no effect, either to 
hasten or secure this reversionary interest. How then could 
it have been in consequence of ahe reverter that it existed ? 
That, on a severance of rent from the other services, distress 
should be made to accompany the latter, which could not be 
separated from the reverter, does not prove that it was an 
incident to the reverter. On the contrary, the general tone of 
writers shows that reverter(a) was, like distress, considered, 
not as an element of, but an incident to tenure. A grant of 
services passed the reverter, and a grant of the reverter passed 
the services. When rent was excepted from this grant, or 
when it was itself specially granted away, there were many 
reasons why distress should be made to adhere to the other 
services, in preference to the rent; but it was to them, and not 
to the reverter, that it adhered. ‘The idea of a rent, viewed 
as a mere due, having no connexion with land, was familiar ; 
but there were certain services which could not, from their 
nature, be severed from the relation attached to, and existing 
through, the land. When therefore, the former was separated 
from these, as it no longer constituted one of the elements of 


(a)<‘ Tenure, whereunto distresses, escheats, and other profits be incident.’ 
Co. Litt. 151 a. There is a passage in this very paragraph, which has been 
supposed to countenance the idea, that, although services were the eleménts 
of tenure, yet rent was a service which did not ‘ make tenure.’ But num- 
berless passages might be quoted in refutation of this idea; and moreover 
it cannot stand for a moment, before the context, and the section of Littleton 
upon which Coke is commenting; the object clearly being, to point a dif- 
ference between certain services which could not exist, except as services, 
as elements of tenure; and certain other services, one of which was rent, 
which might be made seck. In other words, which might be converted 
from services, into mere dues ; ‘ for they may become seck or dry and make 
no tenure ;’ that is to say, when they so become seck, fhen they make n 
tenure. 
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that relation, it was natural to consider it as a rent of the mere 
annuity kind. ‘The individual in whom the reverter resided, 
was commonly, if not always, himself an immediate proprietor 
of neighboring lands. He had, moreover, other tenants ; and 
whether these owed rent or not, there were other services, in 
the performance of which, he was, as lord of the manor, deeply 
interested ; such as fealty, or the oath of fidelity; suit, or 
attendance at the manorial court, to act as jurors on questions 
of property or of the peace. And these, he would have been 
interested in, although he had no reversionary interest whatever, 
in the lands of those from whom such services were due. The 
association of distress with the reverter, was then altogether 
accidental and extrinsic ; the one was not an incident to the 
other; they were both distinct incidents to the same thing—to 
the relation termed tenure, the essential elements of which 
were services. It was to the enforcement of these services, 
and to that only, that distress related ; and this was the common 
remedy for the withholding of all services, and among the 
rest, of rent, when a service. 

But even if we adopt the supposition that reverter was the 
essential element of rents-service ; it does not follow that the 
rent reserved in Virginia on a feoffment is not a rent-service. 
This would then, depend altogether upon whether a feoffor 
reserving rent, does not, ipso facto, constitute himself a rever- 
sionary proprietor of the land; and this question, however 
inconsistent it may be with the prevalent ideas in relation to 
fee-farms, in Virginia, is one which will at least admit of dis- 
cussion. Agreeably to the common law, as it existed before 
the statute so often cited, reverter invariably accompanied the 
conveyance of an estate; for, as has already been stated, if 
tenure was not expressly established by a stipulation for serv- 
ices ; the law established it, by entitling the person making the 
conveyance to the same services which he himself owed. 
Every such conveyance operated therefore, not as a transfer 
of the interest of the person making it, but as the creation of 
a new interest, to be held of him. No matter of what quantity 
the estate might be, its creator, on failure of the persons to 
whom that estate was limited, became reinstated in the estate 
previously possessed by him. ‘This order of things was modi- 
fied by the statute. Butit was modified only as to the creation 
of fees-simple ; and only as to the creation of these, by one 
who himself seed services for his fee. This is evident from 
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the evil which the statute itself recites as its object to remedy ; 
and that this was the light in which the statute was viewed by 
its expounders, clearly appears from the passages from Littleton 
and Coke, already quoted. . That there are not more cases in 
proof of this construction, arises from the circumstance that 
the king was the only proprietor in the kingdom, who was not 
atenant. Agreeably to a well known principle, he was exempt 
from the operation of this statute, from his not being expressly 
embraced by it; this principle would have fully sufficed for 
the purpose. When, therefore, both these writers, on noticing 
this exemption, ascribe it to his not coming ‘ under the case 
of the statute;’ does it not clearly appear that, agreeably to 
their view of the Jaw, any other proprietor equally without the 
case of the statute, would have been equally exempt from its 
operation? That if there had been other allodial proprietors, 
these likewise would have continued—as to the right to resere 
services on a fee-simple—in precisely the same condition ; and 
that reverter would have continued to be a legal attendant upon 
the tenure thus established? So far then, as the effect of con- 
veyances in Virginia is determined by common law principles, 
a feoffment, by an allodial proprietor, without reservation of 
rent, operates as a complete transfer of the allodium. No 
relation of tenure is established between the feoffor and feoffee ; 
as the former owes no services, the principle which depended 
on the existence of such services, ceases to act. But if he 
does reserve rent, the feoffee becomes a tenant; and he him- 
self a landlord, with the reverter. 





The views here presented are the fruit of an investigation 
made several years ago. A recent discussion of the same 
question in the Virginia Museum, a periodical published at 
the university of Virginia, has led to a directly contrary result. 
The writer, after coinciding with us, so far as to consider 
distress a common-right remedy for all rents due ratione ten- 
ur@, or ‘to the person of whom the land was holden,’ arrives 
at the conclusion, that a rent reserved on a feoffment, in Vir- 
ginia, is not of this character. On examining his reasoning, 
the difference between us, is found to resolve itself entirely 
into the annexation of different meanings to the word tenure. 
He supposes the essential element of what was signified by 
this word, to be a reversionary interest; that the expression 
‘lands are holden,’ means that there is some one, other than 
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the person in the actual enjoyment of those lands, who has a 
residuum of estate therein. On the other side, admitting such 
a residuum to have been an invariable accompaniment of ten- 
ure, we are satisfied that the word had, nevertheless, no proper 
reference thereto. Besides other meanings, it was used in- 
differently, to express either the relation between a receiver 
and a renderer of services, or the estate of the latter: ‘lands 
are holden,’ means that the holder owes services in considera- 
tion of them; rents due ratione tenure, and rents due as ren- 
ders for land, are perfectly synonymous expressions. Some 
of the grounds of this opinion have been already presented ; 
but the subject requires, perhaps, further elucidation. 

From the first institution of the feud, tenancy, or holding, 
the facts expressed by the words, 4 owes services to B, and 
B owns a residuum of estate in the lands possessed by A, were 
invariably associated. ‘The tendency of this to render the 
expressions practically synonymous, although they were not 
essentially so, is obvious. ‘The fact that A owed services for 
his estate, necessarily conveying the information that some one 
else had a residuary estate in the same land; or the fact that 
some one else had a residuary estate, necessarily conveying 
the information that the present possessor owed services ; either 
expression practically answered for either or both facts. 
Hence, an indiscriminate use of these and kindred expressions, 
by law writers; and hence the doubt in which their language 
frequently leaves us. But, although thus invariably associated, 
the facts were essentially different and independent. <A might 
have owed services for his land, although the person to whom 
they were due had had no residuary interest therein; and, on 
the other hand, the existence of such a residuary interest, did 
not necessarily require that services should be due by the 
present enjoyer. Now, it was the fact that services were due, 
and not the other, which was expressed by calling an estate a 
tenure. 

The laws by which estates in England became converted 
into tenures, are the 52 and 58 ch. of William the Conqueror. 
(Reeves, v. 1.) By the first of these, it was ordained that 
‘omnes liberi homines’ should take the oath of fidelity to their 
lord, William. The legal effect given to the engagement thus 
prescribed, was, that it constituted William, the lord, in the 
feudal sense, of all the landholders in the kingdom: putting 
their estates upon the same footing as if they had been granted 
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by him, in consideration of future services; and thus creating 
the obligation to render those services. ‘The interpretation 
put upon this law,’ says Reeves, ‘is, that all owners of land 
are thereby required to engage and swear, that they become 
vassals or tenants, and as such will be faithful to William, as 
lord, in respect of the dominium (upon the feudal notion(a) ) 
residing in the feudal lord; that they would swear, every 
where faithfully to maintain and defend their lord’s territories 
and title as well as his person; and give him all possible assist- 
ance against his enemies, whether foreign or domestic. ‘These 
engagements and obligations being the fundamental principles 
of the feudal state, it was said, that when such were required 
from every freeman to the king, that polity was in effect es- 
tablished.’ From this it may fairly be inferred that Reeves 
considered the services, to which these engagements related, 
as the essential elements of the feudal estate. ‘The terms of 
this law,’ says the same writer, ‘are very general; and proba- 
bly it was "purposely so conceived, in order to conceal the 
consequences that were intended to be founded thereon.’ In 
the second of the laws above mentioned, the intention of the 
legislators is somewhat more developed. It requires that 
‘omnes comites et barones, et milites, et servientes, et universi 
libert homines,’ should hold themselves, furnished in arms and 
horses, ready to perform the services due for their feuds and 
tenements. ‘This law, we see, by adverting incidentally to the 
nature of the services, came in aid of the construction intend- 
ed to be put upon the engagement to be faithful to their lord, 
Wiiliam. ‘From these two statutes,’ pursues Reeves, ‘ were 
deduced the consequences of tenure: from these a new system 
of law sprung up, by which the landed property of the king- 
dom was entirely governed till the middle of the last century, 
and is, in some degree, influenced even at this day. ‘The 
Norman lawyers, who were versed in this kind of learning, 
exercised their talents in explaining its doctrines, its rules, and 
its maxims; and at length established, upon artificial reason- 
ing, most of the refinements of feudal jurisprudence.’ He 
then proceeds to an enumeration of these ‘consequences;’ at 
the close of which, is this passage: ‘ Besides these incidents, 
it was held that land should escheat, or fall back into the hands 





(a) This notion concerning the dominium, as Reeves terms it, will be 


the subject of future remark; it will be borne in mind that our present object 
is escheat. 
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of the lord, for want of heirs of the tenant, or for the commis- 
sion of certain crimes, &c.’ From the general tone of this 
part of Reeves’s history, and the manner in which escheat is 
introduced, it is apparent that, in his mind, this incident was 
not an ingredient of tenure. A tenure was an estate granted 
upon condition of. services from its proprietor; and this was 
the feature in reference to which it was called a tenure. At 
first, the estates thus granted were determinable at the pleasure 
of the grantor: afterwards, when they gradually became more 
and more permanent and secure, it was still with the under- 
standing that, on failure of the persons to whom they were 
limited, the lands should revert to the grantor. But it was 
not this circumstance that constituted them tenures: if a differ- 
ent principle had prevailed in relation to the lapse of the land, 
they would not have been the less such. The train of thought 
which we have just noticed in Reeves, is apparent throughout 
the standard writers. ‘Thus Co. Litt. 1 a, ‘it signifieth the 
tenure or the service, &c;’ again, 92 b, ‘ For tlrere can be no 
tenure without some service, because the service maketh the 
tenure;’ also, 151 a, ‘tenure whereunto distresses, escheats, 
and other profits be incident.’ Passages of similar import 
might be quoted without number. 

From this idea, that a residuary estate, entered into the 
meaning of tenure, let us pass to another, which is repeatedly 
introduced by the writer in the Virginia Museum. ‘Feudal 
connexion, tenure, proprietorship;’ ‘ lord or proprietor ;’ ‘to 
the lord, to the person of whom the land was holden, to the 
owner of the land,’—these and similar expressions, frequently 
occur in the article under consideration; and they suggest the 
question, in what sense, could the lord—the lord of tenant in 
fee-simple, for instance—be termed the proprietor of the land? 
The source of these expressions is sufficiently obvious. They 
arise from the idea that the dominium directum, or real own- 
ership, as it has been called, was essential to tenure; that a 
rent was due ratione tenure, only when this real ownership 
resided in the lord. In support of this idea, the uniform lan- 
guage of writers on the subject might be adduced; and our 
purpose requires, therefore, that we should endeavor to ascer- 
tain what this directum dominium was. 

One of the difficulties by which the English law student is 
encountered on the very threshold of the maze which he is 
about to enter, is that which has here presented itself: the 
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dominium directum being the common resort of every writer, 
to whom he may apply for information as to the nature of the 
fee or feudal estate. He is at once told of a dominium direc- 
tum, and a dominium utile; the latter of which only, was in 
the tenant; the former remaining in the lord. But if we are 
to content ourselves with vague notions, we might as well have 
rested satisfied with the vagueness connected with the word 
fee, as to pursue the inquiry but one step, and then retain 
satisfied with equal vagueness connected with the word domi- 
nium. What, then, is the meaning of this classification ? 
What the difference between the two dominions, which caused 
them to be distinguished by the epithets directum or real, as 
Butler renders it, and utile or beneficial? One of the most 
authoritative masters to whom we can put this question is the 
learned and lucid annotator of Co. Litt. just named. In his 
note on feuds, the express object of which, was to elucidate 
this subject to the student,(a) is doubtless concentrated all 
the light derivable from his extensive researches; researches, 
the depth and accuracy of which, are attested by every pro- 
duction of his well disciplined and refined mind. It is pre- 
sumable, therefore, that if precise ideas on this point were 
attainable from any of the sources within his reach, they would 
be presented in this note; and we may consequently spare 
ourselves the task of introducing in this place, the explanations 
of others. ‘Sir Henry Spelman,’ says Butler, ‘after Cujas, 
defines a fief to be, ‘a right which the vassal hath in land, or 
some immovable thing of his lord’s, to use the same, and 
take the profits thereof, hereditarily, rendering unto his lord, 
such feudal duties and services, as belong to military tenure ; 
the mere propriety of the soil always remaining to the lord.’ 
Now, where a right to use a piece of land, for one period of 
time, is contradistinguished from a right to use it for another 
period; or a right to use it in one manner contradistinguished 
from a right to use it in another manner; or a right to take 
the profits, from a right to commit some act, other than the 
acts meant by ‘taking the profits,—in these cases, a meaning 
is conveyed, which though not perfectly precise, is yet in 
some degree definite. But, from this distinction of two inter- 
ests, by calling the one, a right to use the land, &c., and the 
other, the mere propriety of the soil, what information is de- 





(a) See ‘Pref. to the 13th edition.’ Note to that Pref. as contained ir 
the 15th edition. 
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rived? This difficulty was felt by Butler, who accordingly 
endeavors to explain: ‘where the soil and the right to the 
profits of the soil, meet in the same person, he may be said 
to have an absolute and unmixed estate in his land. This 
absolute and unmixed estate, the subject of every kingdom, not 
governed by the feudal polity, so far as respects the relation 
between sovereign and subject, appears to possess. But, by 
the feudal law, with respect to the relation between the sove- 
reign and the subject, the right to the soil,(b) and the right 
to the profits of the soil, were separate; the tenant being in- 
vested with the latter, the sovereign continuing to be entitled 
to the former.’ But what does Butler himself mean by this 
language? What fact, in relation to the nature of the tenant’s 
estate, does he intend to express, when he tells us that it con- 
sisted in the right to the profits, as contradistinguished from 
the soil, or the right to the soil? particularly, when in the 
next sentence, we are told that ‘this right to the profits, was 
of the most extensive nature,’ involving, ‘except for the pur- 
pose of alienation, the complete power or dominion over the 
land, during the term of his tenure?? That he was still con- 
scious of the insufficiency of this, to satisfy any mind in pur- 
suit of definite ideas, is evinced by his entering, by way of 
further explanation, into a comparison of the estate in question, 
with different interests known to the Roman law; and winding 
up with a quotation from Lord Stair’s Institutes, in which we 
are informed, that it is ‘essential to a fee, and common to all 
kinds thereof, that there must remain a right in the superior, 
which is called Dominium directum, and withal, a right in the 
vassal, called Dominium utile: the reason of this distinction, 
and the terms thereof, is, because it can hardly be determined 
that the right of property is either in the superior or vassal 
alone, &c. ;’ but by which we are left as much in the dark, as 
we were before, as to what was meant by dominium, &c.; 
unless, indeed, the expression right of property throws light 
upon the subject; which to our mind, it does not. 

Let us see how far a recurrence to fundamental ideas, may 








(a) Here, we see him, apparently without being conscious of it, sliding 
from one expression into another; which is always a suspicious symptom. 
He is contradistinguishing two things: first, he calls one of them the soil, 
and the other, the right to the profits of the soil. In the next sentence 
but one, the words, right to the soil, are substituted to the soil. Now, 
what is it, that Butler calls in one sentence the soil, and in another, the 
right to the soil? 
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afford assistance in this difficulty. By looking closely into 
the meaning of the words property, dominion, estate, we shall 
perhaps be enabled to ascertain what element or particular, 
reference was had to, when this distinction was used; or if 
we fail in this, at least shall we be secure against mistaking 
the vague effect produced upon our minds by indefinite ex- 
pressions, for the distinct ideas which it is our object to obtain. 

Property—ownership: what do these words mean? It is 
somewhat surprising that this question should not have present- 
ed itself to Blackstone, as the basis of his chapter ‘on Pro- 
perty in general.’ The inquiry would have led to a strict 
analysis of the subject; and resulted in the annexation to the 
leading terms of the science, of the definite, precise ideas 
which are so important to the student; instead of the vague 
notions which are alone derivable from it: notions, the vague- 
ness of which in the writer’s own mind, is attested by passages 
without number which might be quoted from his work.(a) 
Let us, by pursuing this inquiry, endeavor to acquire deter- 
minate ideas on the subject. By examining a few of the 
instances in which we use these words, let us try to ascertain 
for ourselves, what we mean by them. We shall at once per- 
ceive, that, in the most general meaning of the term, he is 
called the legal owner or proprietor of a thing, in whom the 
laws recognise some exclusive interest therein. Pursuing the 
subject to still further definiteness, we shall ascertain that, by 
an exclusive interest in a thing, we mean an exclusive right to 
commit certain acts in relation thereto: the acts, for instance, 
of eating an apple, of occupying a house, of sowing and reap- 
ing a field. This is the general idea, of appropriation: the 
object or thing is made proper, or appropriated to a particular 
individual; and is called property, (a word, the ambiguity of 
which, by the by, could be easily shown to have caused much 
vagueness and confusion of ideas). The individual is called 
its proprietor, or owner; or is said to have a property therein, 
&c. This subject does not admit of being compressed into a 





(a) For instance, he, speaks of the ‘right of property, or that sole and 
despotic dominion, which one man claims and exercises, &c.’? Again, when 
wishing to contradistinguish a temporary, insecure, or restricted dominion, 
from one that is permanent, secure or unrestricted, he talks of the former 
being an appropriation of the immediate use only, and the latter, an appro- 
priation of the very substance. How far such a mode of treating the sub- 
ject is calculated to impart the precise ideas of which he is in quest, every 
student must decide for himself. 
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note; and for the observations here hazarded, we bespeak a 
consideration of the circumstances under which they are made. 
We may further remark that the heads into which it naturally 
divides itself, are these: 1. What things are appropriated— 
what things are the objects of property or exclusive interest? 

. What are these exclusive interests? what are the acts, an 
exclusive right to commit which, constitutes those interests? 

Who are the proprietors—the persons in whom the laws 
recognise these exclusive interests? ‘T'o the one or the other 
of these heads, do all rules of property relate: so far as these 
questions are determined by the property institutions of a 
nation, so far are those institutions complete. But in all the 
nations with whose history we are acquainted, the determina- 
tion of these points, even to the very partial degree in which 
they have been determined, has been the tardy work of time, 
and inconsistent, patch-work, judicial legislation.(a) On the 
organization, or rather aggregation, of a rude society, by what- 
ever circumstances it may be attended, certain things become 
vaguely appropriated to particular persons, but without deter- 
mining the nature of the exclusive interests thus recognised, or 
who shall succeed to them, on their being vacated by death or 
any other circumstance. ll this becomes gradually settled, 
by private understandings, repeated and ripening into customs, 
by legislative enactments, and principally by judicial tribunals. 
One man commits, in relation to an object which has been 
authoritatively appropriated to, or perhaps only preoccupied 
by, another, a certain act. This is objected to by the latter, 
and he complains to some tribunal. By this tribunal, the 
question is decided, whether the act in question be, or be not, 
one which the proprietor or preoccupant alone shall have a 
right to commit, Again, the same piece of land is the object 
of two as yet undefined interests: the one present, the other 
future. The present owner, or occupant, or whatever he may 
be called, commits an act which affects the land in a particular 
way. A complaint to some tribunal, on the part of the rever- 
sionary proprietor, leads to the question whether a right to 
commit this act shall or shall not constitute a part of the inter- 
est of the present owner. ‘Thus it is, that the various interests 








(a) To acquire, for instance, any knowledge of the exclusive interests 
recognised by the property institutions of England, we have to wade 
through the re ports of the proceedings of her judicial tribunals, in search of 
the heads, Trespass, Action on the case, Waste, Ad quod damnum, &e. 
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in things, recognised by the institutions of the country, grad- 
ually assume a somewhat definite character; and that owner- 
ship, property, and kindred expressions, acquire something 
like a definite meaning. 

These remarks will probably suflice to show, that, unless 
some precise signification be attached to the words mere, or 
real, we receive very little information as to the nature of a 
particular estate, by having it placed in contradistinction to the 
mere property, or real ownership. Let us now return to the 
dominium. 

The circumstances under which the feudal system of pro- 
perty is generally understood to have arisen, warrant the sup- 
position that the nature of the interests enjoyed by those to 
whom lands became appropriated, was exceedingly indefinite. 
On the conquest of a territory, it was partitioned, in the first 
place, among the chiefs; and then, subdivided by them, among 
their respective followers. The relations which this primary 
division established among the. chiefs, parties to it—the cir- 
cumstances on which the continuance of their several owner- 
ships was considered to depend, are points upon which it 
would at this day be difficult to obtain any light. Even where 
there was one chief, acknowledged by the rest as a common 
superior, the character of the race precludes the idea that his 
will was, to any practical purpose, deemed the source or the 
basis of their title. However this may be, it appears from the 
general concurrence of writers on the subject, that, in de- 
scending the scale of chieftainship and followership, there was 
at some point or other, a class of landholders who were such 
merely at the will of a superior; and that this precarious inter- 
est was the feud, fee, or beneficium, in its primitive state. At 
this stage of the system, and of the meaning of the word fee, 
the estate signified by this word presents a peculiarity to which 
the distinction in question readily refers itself. Whatever 
might have been the security or insecurity of the lord, in his 
ownership; as that of the feudatory depended altogether on his 
will, the obvious inference from the general meaning of the 
words beneficial and real, used to distinguish these ow nerships, 
is, that the distinction had reference to that dependence. 
Here, then, we experience no difficulty in finding a meaning 
for these epithets, as applied in contradistinction to one another, 
to the dominion of the lord and that of the tenant. But this 
state of things must, for obvious reasons, have been of very 
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short continuance. Accordingly, we see the feud advancing, 
in point of security and permanence, until, from a precarious 
holding at will, it became a confirmed estate of unlimited in- 
heritance: when, in place of that right of resumption formerly 
possessed by the lord, and which might well be termed the 
dominium directum or verum, or real ownership; there re- 
mained to him only the right of reverter on extinction of the 
heritable blood; and in the mean time, certain privileges, such 
as wardship, marriage, aids, &c. If, at this stage of the feud, 
it be examined with a view to discover in its nature some real 
ground for the distinction under consideration, the examina- 
tion will, we think, (however complete and accurate our know- 
ledge may be, of every thing connected with the subject) 
prove unsuccessful, and result in the conviction, that when 
law writers tell us that the feudatory or tenant (in fee-simple, 
for instance,) had not the real ownership, but only a beneficial 
one, they were not expressing any definite idea, or stating any 
real fact, but merely repeating a formula which, although once 
significant, had long become void of sense. ‘That there still 
existed many grounds for distinguishing a holding, from an 
estate which was not a holding, is not to be denied; but, that 
none of these grounds was the basis of the distinction in ques- 
tion, is the necessary inference from the munner in which the 
subject is treated by all the writers to whom we have had 
access. Had the distinction had reference to any of the de- 
terminate rights of the lord—such as the right to services, 
wardship, escheat, &c., rights with which these writers were 
all perfectly familiar, they could not have failed so to state. 
That it was not founded on any want of security in the tenant, 
is also obvious; because they all knew his estate to be as 
secure as the law could possibly make it: the lord had no 
longer any remnant of his right of resumption,—any authority 
whatever, over the land. It is equally plain that it was not 
founded on any restriction upon the tenant, in regard to the 
acts of which the land might be the subject: we have seen that 
Butler says he had the ‘complete power of dominion’ over it. 
The distinction, then, so far as we can see, had reference to 
no reality whatever; it was purely verbal—a set of words 
which continued to be used after they had lost all meaning; 
and there are abundant evidences of a lurking consciousness 
of this fact, in the writers who have sought to éxplain them. 


Reeves, as we have alreadv had occasion to notice. in speak- 
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ing of the dominium directum, terms it the ‘ feudal notion.’ 
Butler, at the close of his observations on the subject, in reca- 
pitulating the ‘three principal points which distinguish the law 
of feuds from every other,’ places at their head, ‘ the supposed 
preservation of the dominium directum, or real ownership to 
the lord, after he had parted with the beneficial ownership.’ 
Now, this supposed, coming, as it does, at the end of a long 
attempt to elucidate the subject, is indicative of any thing but 
a satisfactory view of it on the part of the writer himself. It 
plainly shows one of two things: either that the words domin- 
tum directum were not connected in his mind with any definite 
idea, or that, if they really had a meaning, the preservation of 
the thing meant by them, was entirely fictitious. Passages of 
a like complexion, from other writers, might be easily adduc- 
ed; but I shall confine myself to tracing the ideas on the 
subject which are to be found in Cruise. 

In his first chapter on Tenures, he speaks as follows: ‘In 
the ninth and tenth centuries, there were only two tenures, or 
modes of holding land upon the continent; which were called 
allodial and feudal. Allodial lands were those whereof the 
owner had the dominium directum and verum; the complete 
and absolute property, free from all services(a) to any particular 
lord.” ‘A feud was a tract of land held by a voluntary and 
gratuitous donation, on condition of fidelity and certain ser- 
vices which were in general of a military nature. The 
tenure of the feudatory was of the most precarious kind, de- 
pending entirely on the will and pleasure of the person who 
granted the feud.” Some pages further on, he says, ‘ with 
respect to the state of the vassal, we must recollect that as the 
original donations made by the French kings to their fideles 
and leudes were of a temporary nature; and as nothing more 
than the usufruct was given to them, so in the feudal law, the 
proprietas was allowed(6) to remain in the lord, and the vassal 





(a) Cruise here speaks of an allodial tenure ; which implies anew mean- 
ing in the word tenure. Generally, allodium, or allodial estate is used in 
contradistinction to tenure or held estate. In the language of even the 
most respectable writers, there prevails on this subject, a want of precision 
truly disheartening. 

It will also be noticed that the author, unconsciously as it were, adverts to 
services as the characteristic of what we have been calling tenure, but which 
he calls feudal tenure; and the support which this affords to the views 
formerly presented. 

(b) Allowed: note how the general tone of this extract accords with the 
notion of Reeves, and the supposed of Butler; and also, how it throws 
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had only the ususfructus or dominium utile ; that is, a right to 
take and enjoy the profits of the land, as long as he perfor med 
the services due to the lord.” The object of the passages here 
quoted, is, we see, to convey an idea of that kind of estate into 
which all the estates in England became converted on the 
establishment of the feudal system—to convey an idea of the 
radical modification of those estates, effected by the introduc- 
tion of the holding or tenure principle. Let us now examine 
the chapter on fee-simple, to see whether he there states the 
nature of that class of estates, in respect to dominion which 
they gave over the soil. ‘An estate in fee-simple is the entire 
and absolute property of the land; from which it follows that 
no person can have a greater estate or interest.’ Now, what 
vagueness of ideas does not such contradiction as this evince. 
To give us an idea of a tenure, or held estate, we are first told 
that it consists only of the beneficial ownership; the real 
ownership being left in the lord; which real ownership is the 
complete and absolute property. Afterwards, in regard to the 
very first class of these beneficial ownerships, of which an 
account is given, we are told that it is the entire and absolute 
property of the land. 

It is not pretended that ell the distinctions in which the 
expressions of which we have been looking into the signification, 
are used, are equally void of meaning. ‘There are, on the 
contrary, many in which the ground of distinction is very 
substantial and very obvious. ‘The foregoing remarks have 
reference only to the notion that, in a tenure, the real owner- 
ship resided not in the proprietor of the held estate, but in the 
lord; a notion which, we are satisfied, had reference to no 
known or knowable fact connected with the subject. 

We have thus endeavored to show, first, that the idea of 
escheat, reversion, or remainder, did not properly enter into 
the signification of the word tenure; and secondly, that the 
ascription of the dominium directum to the lord was a mere 
fiction, or rather, that these words were without any meaning 
whatever : there being no fact or circumstance connected with 
the subject, to which they can possibly be referred. But 
although this opinion were erroneous ; although the egress 
were proved to have ever so definite a meaning ; it by p 
means follows, as has already been said concerning escheat, 








back the idea of the dominium directum to the period when the feud was a 
precarious estate, and the real ownership did really remain in the lord. 
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that the dominium directum, whatever it may be, does not 
reside in a feoffor, with reservation of rent, in Virginia. Un. 
der the common law of England, it certainly would rest in 
any feoffor, not himself a tenant, by the mere fact of reserving 
the rent; and if the reservation have not the same effect in 
Virginia, it is because of some modification of that law, other 
than any with which we are acquainted. 

The only point remaining to be touched upon, is the idea 
introduced by the writer under consideration, that rent was a 
service, which, unlike certain other services, did not make ten- 
ure: in support of which a pomags from Lord Coke is ee. 
This passage has been already adverted to. We do not think 
it susceptible of the construction put upon it; and, if this were 
otherwise, that it could stand against the evidence to the con- 
trary, afforded by other passages of the same writer and every 
other on the subject. 


ArT. I1—PLEDGE OF GOODS BY FACTORS AND 
AGENTS. 


Accorpineé to the common law, as it now prevails in a 
greater part of the United States, and as it was, until very 
recently, administered in England, if a factor iit goods of 
his principal, pledges them to ai other person for money ad- 
vanced to him upon the goods, though the person making the 
advance on the credit of the goods, does not know that they 
are not the property of the factor, or may suppose, and 
should have good reason to suppose, that they are the factor’s 
own property, and though the principal has so placed the 
goods in the factor’s hands, that he mé ry sell them, or treat 
them, in respect to all the world excepting the principal, as 
his own goods, still the pledge is not valid, and the principal 
may reclaim the goods from the pledgee, without refunding 
the advance made upon them. The equity and commercial 
policy of this rule, have been much discussed, both in England 
and the United States, and the law has been altered in England 
by the statute of 6 Geo. IV. c. 94, and a similar alteration 
has been made in New York, by a law passed in April last. 
The general principle of these alterations, is, that where a 
man puts his goods into another’s hands for sale, or in such 
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way that he may treat them as his own, any person treating 
with him as owner of the goods, and having no means of 
nowing that he is not so, shal! not suffer by so doing. The 
knowing that | ot so, | not suffer by loing. ‘The 
intention of these statutes is to throw the loss upon the princi- 
pal, where the pledgee has been guilty of no negligence, or 
collusion with the factor. 
‘he same subje as been, and wi doubt continue 
Ti bject has been, and will no doubt t to 
be discussed in the other states, and as the history of this law 
’ 7 ’ 
and the provisions of the new statutes are not, that we are in- 
formed, at present published in any form 
; , 


) 


rendering them 
accessible to the pro 


fession in general, we shall devote a part 

of our present number to the subject. And we will in the 
first place cal! the attention of our readers to the report of the 
select committee of the British House of Commons, made 
January 13, 1823, in relation to the state of the law upon 
this subject, and its ‘effect upon the interests of commerce.’ 
The investigations of this committee, and the facts and argu- 
ments embraced by their report, are in general, applica ible to 
the United States; and as this report has not been published 
in this country, we will, therefore, state it pretty fully. It 
commence 
‘Your committee entered upon the investigation with a 
strong feeling of the importance of the subject, as affecting 
the commerce of the country 5 and they pursued it with un- 
wearied attention, until a great body of evidence had been 
collected upon their minute S53 but they found that even where 


seeming differences of opinion existed, a more minute exam- 
ination proved that there was, in reality, an unusual degree of 
unanimity, upon the propriety and necessity of an imn nediate 
alteration of the law for the protection of commerce.’ 

After some observations, they procee d to an examinatior 
of the state of the law at that time in England, which was the 
same as ent state in the greater part tof the United States. 





ry 
‘Tlie culates the obligation of an agent to 
confiae himself within the authority, express or implied, deriv- 
ed from his principal, is not only self evident, but has been 


recognised law and equity, from very early times; 
and hei se courts have 8 visited, upon a neg sligent or un- 
faithful agent, the legal consequences of his breach of duty ; 
but, after the most diligent’ search within their power, the 
committee have been unable to discover any early instance of 


an extension of those consequences beyond the personal lia- 
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bility of the agent; and, on the contrary, your committee have 
reason to believe, that no instance will be found, until com- 
paratively modern times, in which the title of an innocent 
person, who has acquired merchandise by way of security 
from an agent for actual advances of money, and without 
knowing that he was dealing with an agent, has been affected 
by the departure of that agent from the strict line of his au- 
thority. 

In 1742, a case appears to have been tried before Lord 
Chief Justice Lee, in which the true owner of goods recov- 
ered them, or their value, against a person with whom they 
had been deposited in pledge by his agent or factor: the 
name of that case is Paterson v. T'ash; the facts of the trans- 
action are no where recorded; and the only report of that 
decision isin Sir John Strange’s Reports. ‘This case is constantly 
referred to in subsequent decisions, as the precedent upon 
which the courts of law have acted ; but your committee enter- 
tain a confident opinion, as well upon evidence adduced before 
them, as upon the internal proof which the case furnishes, that 
the pledgee was aware tliat the agent or factor was not the 
proprietor of the goods; and your committee need scarcely 
state, that cases, in which persons making an advance of money 
have notice that the individual with whom they are dealing is 
an agent, do not affect the question, because in those cases 
the knowledge of the fact imposes upon them the necessity of 
investigating the title of the individual to do that, which may 
be beyond the extent of his authority, and they accept the 
security from him at the risk of his having no such power from 
his principal. Upon the subject of the case of Paterson v. 
Tash, your committee are under considerable obligation to 
Mr. Manning, an eminent barrister, and to whom the late Lord 
Chief Justice Gibbs had declared, shortly before his death, 
that this case was misreported, and his lordship treated the 
law that a factor could not pledge, as an anomaly. 

Your committee found another case which was tried in 1767; 
and although it was a case in which the goods of the principal 
had been pledged by his factor, the court did not decide that 
the factor had no right to pledge ; but the decision having been, 
on the first trial, in favor of the assignee of the pledgee, a new 
trial was directed, to try whether the transaction was bona fide, 
or fraudulent between the factor and the pledgee, which was 
wholly immaterial if the rule of law had affected the rights of 
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third persons by want of authority in the factor; and Lord 
Mansfield, in delivering his judgment, seems carefully to have 
confined the rights of the principal within proper bounds : his 
lordship said—‘ This is clear, that if there be an authority, 
without disclosing that the endorsee is a factor, the owner (as 
between him and the factor) retains a lien till delivery of the 
goods,and before they are actually sold and turned into money.’ 

The earliest direct authority for the rule, that the want of 
authority in the factor shall affect a bona fide third person 
taking merchandise as a security for money advanced, your 
committee believe to be a decision in 1794, in which, however, 
the principle appears to have been assumed, and was probably 
founded altogether upon the case of Paterson v. Tash, and the 
discussion turned upon the necessity of a tender being made 
by the principal to the pledgee, of the balance of account due 
from the principal to the factor. But the rule of law was so 
far from being settled or generally understood, that in the year 
1800 your committee find a case involving a very considerable 
amount of property, between Sir William Pulteney, baronet, and 
Messrs. Kymer & Co. ; and in that case the defendants were al- 
lowed to retain out of the sugar belonging to Sir William Pulteney 
eighteen thousand pounds, which they had advanced to his 
factors upon the security of the sugar. This case was tried 
before Lord Eldon, who had the assistance of very eminent 
persons as counsel in the cause; and your committee have 
ascertained, by the examination of a witness, that the decision 
was considered binding upon all parties, and the balance re- 
maining, after deducting the eighteen thousand pounds from 
the sum for which the sugar sold, which balance amounted to 
about five hundred pounds, was the only sum paid ultimately 
to Sir William Pulteney. 

Your committee cannot express too strongly their satisfaction, 
that a case, of so much importance, is to be found, and decided 
at so Jate a period, which appear to them in accordance with 
justice, and the true interest of trade. Subsequently, however, 
to that decision many cases have occurred in which a different 
course has been pursued; and it may now be taken asa 
settled rule of law, that if a factor pledges the goods of his 
principal, the person who has advanced money upon them, in 
ignorance of his being a factor, cannot hold the goods asa 
security for his advance; and it is a circumstance deserving 
of notice, that the application of the principle has been pro- 
VOL. 1V.—NO. VIII. . 
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gressive as ingenuity has suggested the extension of that 
application’; in the first instance it was applied to a case of 
direct, unquestionable pledge of goods, in order to obtain a 
loan of money which was to be repaid when the goods were 
taken back; it was there applied to a transaction in which 
coffee was delivered by a factor to the broker for sale, in the 
usual course of business, in which no stipulation was made at 
the time for a Joan of money, but subsequently, and when the 
coffee was in the course of sale, sams of money having been 
paid by the broker from time to time to the factor, on the faith 
of the coffee in question, and of other goods, it was considered 
that the transaction acquired the character of a pledge. It was 
afterwards determined that a bill of lading could not be made 
a security for an advance of money ; it was also decided that 
goods purchased by a factor in his own name, and standing in 
that name, in the king’s warehouse, and afterwards pledged by 
him for a sum of money advanced, without knowing, or the 
means of knowing, that he was in fact a factor, might be re- 
covered by the principal without repaying the money advanced. 
In another case it was decided, that where an insolvent factor 
delivered over the goods of his principal to another merchant 
to sell, and thereby prevented the proceeds from being mixed 
with his own funds, to the probable loss of the principal, to the 
extent of the whole proceeds, such principal was entitled to 
recover his goods from the merchant to whom the factor had 
delivered them, and that the merchant had no claim upon them 
for any part of the freight and duties which he had paid, 
amounting to two thousand two hundred pounds, although the 
principal must have paid that sum if he had employed any 
other agent to protect his property, in consequence of the in- 
solvency of his factor. In another case, it appeared that seed 
was sold by one merchant in London to another merchant in 
the same place, and paid for by the latter, and left under the 
care of the seller by the desire of the purchaser, waiting an 
opportunity to resell to advantage, and the seller afterwards 
made an advance of two thousand pounds upon the security of 
the seed, which was recovered out of his hands without paying 
his advance, in an action brought in the name of a person at 
Antwerp, who proved that he had given orders for the pur- 
chase of the seed, which was made on his account, and the 
buyer was therefore his factor, although the person who 
Jent his money could not know that he was a factor, and, on 
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the contrary, he had strong evidence of his being the principal, 

as that person had himself sold the seed to the factor, had 
made out the bill of parcels to him, and had received the cost 
price of the seed from him. In a subsequent case, a factor 
sold the wines of his principal, through a broker, and having 
occasion for rum, he purchased through the same broker, rum 
from the same merchant to whom he had sold the wines: each 
party made out a bill of parcels of the goods they had respect- 
ively sold, and the balance upon the two transactions being 
ascertained, was paid; but the owner of the wine afterwards 
recovered the full value from the purchaser, upon the ground 
that a factor has no authority to barter, although it was proved 
that it was not an uncommon practice to barter one species of 
goods for another; and it also appeared that the purchaser was 
ignorant that he was dealing with a factor. And it was after- 
wards determined, that although a part of the money borrowed 
by a factor upon security of goods was applied specifically to 
take up a bill of exchange drawn by the principal on account 
of the value of the goods, the principal was entitled to recover 
the whole value of the goods from the person who advanced 
the money, and without deducting the amount of his bill of 
exchange paid out of that money. Several cases of great hard- 
ship were proved before your committee, and establish beyond 
a doubt, that it is not in the power of an individual called upon 
to make advances upon goods, to ascertain to whom the goods 
belong, so as to secure himself from the risk of losing the 
whole money advanced. 

Your committee think it right to state, that although the cases 
before referred to, profess to proceed upon the authority of 
Paterson v. Tash, in which case there can be no doubt the 
defendant had notice that he was dealing with a factor, and 
not a principal, yet in those cases (with the exception of one,) 
the person who advanced his money did not know that the 
borrower was a factor; which appears to your committee to 
throw considerable doubt upon the authority of those cases 
and if, as they believe, the principle upon which the case of 
Paterson v. Tash was decided, has been misunderstood, then 
the foundation for the subsequent cases fails, and they must, 
in that event, be considered cases of modern date, and not an 
application of early date. 

Your committee have endeavored in vain to discover any 
sound principle upon which the rule of Jaw can be supported ; 
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and it appears to them inconsistent to hold, that an agent has 
power to sell, and to bind his principal in the case of sale be- 
yond the extent of his instructions, and yet that the principal 
is not bound in the case of a pledge, which is the exercise of 
an inferior power, by a person to whom is committed the 
highest authority capable of being possessed. 

‘Tt appears to your committee important to state, that ad- 
vances upon the security of merchandise, are not irregular or 
unusual transactions, which ought to excite suspicion and cau- 
tion in the mind of the person to whom application is made 
for such advances; and so far from that being the case, by 
far the greater part of our commerce is aided by means of 
advances at some period between the shipment and the sale; 
and in many instances, there is, first, an advance by the rai 
eign shipper or consignor to the foreign proprietor, then an 
advance by the consignee to the consignor, who is himself a 
factor, and subsequently an advance by some capitalist, to the 
factor, in consequence of the difficulty in finding a ready and 
advantageous sale. Such advances are of the utmost import- 
ance to the success of commercial operations. 

Your committee would guard against an opinion formed 
by some persons, that past experience proves the safety of the 
rule of law ; but such an opinion is best answered by the evi- 
dence collected by the committee, from which it will be 
seen, that the existence of the rule was but partially known 
until recently, even in this country, and that it has been from 
the extensive application of that rule, under new circumstances, 
that it has become generally known, and has created the most 
serious alarm; and therefore your committee cannot think that 
a period in which advances have been made almost univer- 
sally, but in ignorance of the law, can be regarded as parallel 
to the future, when the danger will have become generally 
apparent; and as a proof that such reasoning cannot be just, 
your committee refer to the evidence of Mr. Loughman, Mr. 
Trueman, Mr. Kemble, and Mr. Cooke, of London, and Mr. 
Yates and Mr. Hope, of Liverpool; all stating instances of 
advances refused, and of capital withdrawn from commerce, 
in consequence of the state of the law. 

Your committee have deemed it proper to put the house 
in possession of the preceding remarks, for the purpose of 
showing, that the rule which subjects a factor to liability, in 
the event of his exceeding the authority received from his 
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principal, has not been so applied as to affect the title of a 
person dealing with him, in ignorance of his real character, 
until very recently, an d that the extent to which the rule has 
been, and is capable of being applied, entitles it to the less 
respect, especially when it is deprived of the character of an 
ancient rule. 

Your committee next examined various decisions in rela- 
tion to securities for money, and found, that although the 
doctrine relating to such securities, was at an early period 
applied with great strictness, and received a character as re- 
strictive as that upon which your committee have remarked, 
yet its severity was from time to time relaxed, to meet the 
reasonable convenience of commerce and the ordinary trans- 
actions of men, and that at this moment, a bank note, a bill 
of exchange, and an exchequer bill in blank, or any negoti- 
able instruments, may be disposed of by a factor, by any mode 
of transfer he may think proper, against the instructions of his 
principal, and yet no right is possessed by the principal to re- 
cover from persons receiving them bona fide. 

Your committee also referred to the principles of the 
Court of Chi neery, in reference to purchases of landed pro- 
perty ; in which it appears to your committee, that the rule is 
just and unexcept ionsble, and protects the bone Jide purchas- 
er without notice, against incumbrances afiecting the property 
he may purchase; and this rule is a contrast ‘to that which 
relates to principal and factor. The committee think it right, 
in reference to any measure the house may be pleased to ' 
adopt, to state, that the notice required by the rules of the 
Court of Chancery, in order to affect the interest of purchas- 
ers, must be express, and in the same transaction. 

Your committee find, that in a case decided by the Court 
of King’s Bench, it was held, that although goods were ob- 
tained by fraud, yet the person guilty of the fraud, and con- 
victed by a jury, conferred such a title upon a pawnbroker 
by pledge, as to enable him to recover the goods from the true 
owner who had obtained possession of them; and they also 
referred to the statute of 21 Hen. 8, c. 11, in which they find 
that even in the case of felony, goods are to be restored to 
the true owner, only upon the condition of his bringing the 
offender to justice. ‘These appear to your committee to prove, 
that this rule of law, relating to the principal’s right to take 

from an innocent pledgee, goods pledged by the factor of the 
principal, is an anomaly. 
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It appears to your committee, that they cannot more pro- 
perly conclude this part of their inquiry, as to the state of the 
law, so far as it relates to pledge, than by extracting the fol- 
lowing legislative provision, authorizing the holder of goods 
not his own, to pledge them with certain commissioners for 
the loan of exchequer bills to the extent of his own interest 
in them; which proves, that in the view of the legislature, 
even before the present inquiry, it was deemed proper to en- 
able a factor to violate the rule of law. The enactment is as 
follows: 

‘ And be it further enacted, that all securities which shall 
be entered into by the person or persons to whom or to whose 
account any such exchequer bills shall- be advanced, shall be 
made in such sum, not less than double the amount of the 
principal sums contained in such exchequer bills, as the said 
commissioners, or any seven or more of them, shall in their 
discretion direct; and that in every such case, if the party or 
parties shall enter into such security, without any surety or 
securities, then such party or parties shall, over and above 
such security, deposit, or cause to be deposited in the custody 
of the said commissioners, or of such persons as they shall 
appoint, by writing under the hands of the said commissioners, 
or any two or more of them, wares or merchandise of the 
proper goods of such party or parties, or in his or their pos- 
session and disposition, and wherein he or they shall have a 
specific interest to a certain amdunt, which shall be proved to 
the satisfaction of such commissioners.’ (51 G. 3. c. 15. 
§ 19.) 

Upon the other division of the inquiry as to the state of the 
law, your committee do not deem it necessary to enter at large; 
they have collected information for the purpose of showing 
that merchants and others are exposed to risks in the ordinary 
purchases of merchandise, consequent upon the rule of Jaw, 
‘that the factor cannot bind his principal in cases in which 
the bona fide purchaser can have no means of discovering the 
extent of his authority, or the fact of his not being a principal ; 
and they would add, that the minute distinctions which govern 
such cases are, in their opinion, injurious to commerce. For 
instance, if a principal shall put goodsin the name of his 
broker, without any authority to sell, the broker may neverthe- 
less sell, because his proper business being to sell, it must be 
taken as to third persons, that be had the goods for that pur- 
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pose. Ifa factor purchases goods in his own name, and they 
so stand in the king’s warehouse, they cannot pledge; and it 
is doubtful whether he can sell without the authority of his 
principal, because it was the act of the factor to place the goods 
in his own name. If a person should deposit lead with a 
wharfinger, for safe custody, and the wharfinger should sell it, 
and receive the value, the purchaser will be liable to pay the 
money a second time to the true owner, because he deposited 
his goods with a wharfinger, whose proper business, was not 
to sell, although he was in fact in the habit of selling, and was 
a dealer in lead. Ifa watch is sent toa watchmaker to clean, 
and he should sell it to a bona fide purchaser, it is doubtful 
whether the purchaser will not be liable to pay a second time, 
because the person entrusted with it was a watchmaker; but 
it is to be recollected that such persons make watches to sell, 
and might therefore with equal propriety be called watch- 
sellers. If a factor is ordered to keep goods, with no power 
to sell, and yet he sells them, or to send them to Holland for 
sale, instead of which he sends them to England for sale, in 
either case your committee are of opinion, that the purchaser 
would be liable to pay the value of the goods a second time. 
And lastly, another distinction is recognised in courts of law, 
between general and particular agents; in the one case, the 
principal may be bound beyond his authority, and in the other 
he would not be bound; but it is impossible for the purchaser 
to ascertain which of those clraracters apply to the factor, and 
yet upon that distinction, his title may depend.’ 

The committee then proceed to consider ‘the effects of the 
law upon the interests of commerce.’ 

‘Your committee feel the strongest confidence in stating, as 
their opinion, that no benefit has ever accrued to commerce 
from the rule of law in question. ‘They have already stated, 
that the mischievous effects of that law have not yet been ex- 
perienced beyond a limited extent, in consequence of its not 
being until lately sufficiently known, to introduce any consid- 
erable portion of fraud on the part of the principal, or between 
the principal and his factor on the one hand, or to destroy the 
confidence of the capitalists on the other, although some in- 
stances of positive injury to commerce by the subtraction of 
capital, have been established in evidence. Your committee 
have therefore felt it their duty, in obedience to the order of 
the house, to consider this part of the reference, rather with a 
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view to the probable future effects of the present state of the 
law, which must be the most serious and important considera- 
tion, as it relates to the interest of the nation. Pursuing that 
investigation, your committee examined the most respectable 
merchants in various branches of commerce; and from their 
combined testimony your committee are strongly impressed 
with the conviction, that the most serious injury must follow, 
if the law remains in its present state. ‘These witnesses agree 
in stating the alarm which now exists among the capitalists, to 
be so great, and so likely to increase in consequence of this 
inquiry, if a remedy is not applied, that the immediate con- 
signees will be unwilling to advance on consignments; and the 
bankers, corn factors, and brokers, who are accustomed to 
make advances to the merchants, will not continue to do so, 
owing to the extreme difficulty of ascertaining what legal title 
to the goods exists in the party requiring such advances. In 
the rapid and multiplied circulation of merchandise, it appears 
to be indispensable that some easy and simple mode should 
be adopted for guiding capitalists in this respect, and that the 
law should not only be made clear and consistent, but founded 
on such: principles as will leave merchants as much as possible 
to deal with factors, in the same manner as if they were dez!- 
ing with the principals whom they represent. ‘Thus, the laws 
have been made to bend to the convenience of trade, in giving 
validity to contracts of sale by factors in certain cases, where 
the strict application of the old rules of law would not have 
supported them. 

The growth of our commerce seems to have gradually led 
to greater extension of credit, and facilities in pecuniary ad- 
vances have increased in proportion as our trade generally has 
extended; and it is proved to the entire satisfaction of your 
committee, not only that the merchants of Great Britain are 
constantly in the habit of making advances on merchandise 
consigned to them for sale, to the extent of two thirds or three 
fourths of the value, but that they are also in the habit of ob- 
taining advances themselves, from bankers, corn factors, brok- 
ers, and others upon the goods so consigned to them, as well 
as upon their own merchandise. This appears to have result- 
ed necessarily from the great increase of our foreign trade, 
and it is stated by the most respectable witnesses, to be 
practised to such an extent by all classes of merchants (not 
excepting even houses of the highest respectability,) that it 
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may be considered essential to the carrying on of trade, that 
it should be continued, especially in those periods when, owing 
to a temporary stagnation or interruption of demand from for- 
eign markets, our own are in a very depressed state. Such 
periods are generally found to occur after we have received 
very large importations of foreign corn, when the markets of 
those countries which have supplied us with corn, have receiv- 
ed an extraordinary impulse, the demand for our colonial and 
other productions has raised the prices in this country, and 
consequently in the places of their growth, to an unusual 
height, and caused frequently a much greater quantity of them 
to be sent to Great Britain than is required by the market. 
A reaction then takes place from the glut thus created, and 
the employment of additional capital, preserves the merchan- 
dise so accumulated from being forced to sale on markets 
already over supplied. 

If the foreign trade of this country were confined to the 
interchange of our manufactures and surplus raw produce, for 
such of the producticus and manufactures of other countries, 
as were consumed Great Britain, the extent to which cap- 
ital could be advantageously employed would be limited 
accordingly. But the commerce of this country is essentially 
different from that of other countries in this respect, that owing 
to our favorable situation, our large capital, and the liberal 
application of that capital, shown by our merchants in making 
advances on consignments, the merchants and planters of for- 
eign colonies and independent states in all parts of the world, 
send their commodities to British ports in quantities far ex- 
ceeding our own consumption, and draw, in anticipation of the 
value, immediately, leaving the consignee to dispose of them 
either for home use or export, as may be most for their interest.’ 

The committee then proceed to state particularly the appli- 
cation of their views, on this subject, to the trade in corn, 
British manufactures, silk, wool, cotton, East India produce, 
and West India goods, and with the continent of Europe. 

As to the sources from which the capital for the advances 
in all these species of trade is mainly supplied, the report says, 

‘Your committee have been convinced, not only from the 
concurring testimony of the witnesses in general, but from the 
evidence of an eminent banker in particular, as well as that of 
brokers for bills and merchandise, that the extensive advances 
made upon goods, consigned to this country for sale during the 
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last twenty or thirty years, while our foreign trade has been 
so greatly extended, have been furnished in a considerable 
degree by bankers and other capitalists, who have lent money 
largely to the merchants, on the security of their merchandise, 
or of broker’s acceptances and engagements secured on such 
merchandise. The advantages to our foreign commerce, 
arising from this union of banking and mercantile capitals, 
appear to have far outweighed any evils or disadvantages re- 
sulting from this system, which, by enlisting from time to time 
into the service of trade such part of the floating capital of 
bankers and others as may be available, not only regulates the 
markets and prevents violent depressions, in periods when 
large gluts of foreign produce arrive, but actually adds con- 
siderably to the capital permanently employed in commerce. 

It cannot be expected that bankers being liable for certain 
calls for their deposits, should make large and habitual ad- 
vances on fixed property, such as warehouses and manufac- 
tories; for if they did they could not receive it back with any 
certainty in short or limited periods. But as ‘traders may 
with great propriety carry on a considerable part of their pro- 
jects with borrowed money, so bankers may with equal propri- 
ety lend money on the security of such articles as are readily 
convertible into cash, as well as upon the negotiable security 
of bills of exchange.’ ‘The evidence of the highly respectable 
witness, Mr. Richardson, corroborated by the statements of a 
member of your committee and others, are amply sufficient to 
show the extent to which these loans and facilities have been 
carried; and it is.exceedingly to be regretted that the check 
which this system appears to have experienced in the manner 
explained in the former part of this report, should occur at a 
time when a large amount of British capital has been removed 
into other countries from «he want of profitable employment at 
home. ‘The importance of retaining our capital in this coun- 
try is a matter of such obvious policy, that your committee have 
deemed it right to direct their attention to it in a pointed 
manner, especially when they have so lately witnessed the 
extensive losses sustained by British capitalists, in consequence 
of their having invested large sums of money on bad or very 
precarious security in the funds of new and unsettled govern- 
ments.’ 

These observations are evidently applicable to the United 
States, or any other commercial country in which an exten- 
sive system of credit prevails, as well as to England. 
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The objection that the proposed alteration of the law might 
encourage overtrading is then considered. 

‘Your committee are desirous that all the information that 
they have received, whatever bearing it may have upon the 
question, should be in the possession of the house ; they there- 
fore think it right to state that an objection to the alteration 
which your committee intend to recommend in the rule of 
law in question, was brought under the consideration of your 
committee, viz. that it might encourage overtrading by ena- 
bling merchants of small capital to trade to a dangerous extent, 
by means of money advanced by bankers, brokers, corn fac- 
tors, and others, on goods consigned to them for sale as well 
as on their own goods. Your committee, however, could not 
obtain any evidence or opinion to justify such an apprehen- 
sion. And it appears to your committee to have been sug- 
gested by a very partial view of the subject, which would limit 
the security sought for to the British merchant lending money 
to foreigners, and refuse it to those who lend to the British 
merchants. ‘The mercantile community of this country are 
agreed that trade cannot conveniently proceed without an 
alteration in the law; and your committee cannot see, if the 
law is to be altered, any reason why all who lepd money on 
the same description of security, should not be equally pro- 
tected. If loans on merchandise made to foreign merchants 
are to be secured by law, there seems no good reason why 
loans on merchandise made to British merchants and others, 
should not be secured if they are made on the same symbols 
or property. In connexion with this branch of the subject, 
your committee cannot forbear to notice, that if Scotch or 
[rish linens are sent to a factor or warehouseman in London, 
and he accepts bill on account of them, he may suffer, as the 
law now stands, whenever other parties come forward who 
can establish an ownership in said goods; whilst if consign- 
ments are made to Scotland by any British merchant, no 
similar loss can accrue to the Scotch factor, owing to a differ- 
ent law prevailing in that part of the United Kingdom. 

That your committee may not be supposed to treat the 
objection before alluded to, with less respect than it may ap- 
pear to deserve, your committee will offer a few remarks upon 
the subject. ‘The objection suggested to an alteration of the 
law, as proposed to be recommended by the committee, they 
understand to be founded upon the supposed increase of secu- 
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rity to the foreign merchant in sending his goods to this 
country above others, from the operation of the present law, 
and the assumption that the relaxation of it would encourage 
overtrading by creating superfluous capital, and giving a dan- 
gerous facility to houses of small capital to extend their trade. 
‘The witness who spoke most particularly to this point, whilst 
he maintained that our merchants’ capitals were fully adequate 
to all purposes of legitimate commerce, admitted, that the 
superiority of England over other countries in its trade and 
manufactures, was very much to be attributed to our greater 
capital, which enabled our merchants to give large credits at 
home and abroad; that if the quantity of it employed in trade 
were materially diminished, the trade itself might seriously 
suffer; it was also admitted that a remedy ought to be applied 
which should protect the British merchant in his advances on 
goods consigned from foreign parts, and that in past time it 
has been very common for merchants, in all branches of trade, 
to borrow largely on merchandise (both their own and con- 
signed) from bankers, brokers, corn factors, and other capi- 
talists. 

But persons entertaining such opinions, do not appear to 
apprehend, that even after the notoriety of the law, and its 
liability to fraudulent abuse, which must exist after the public 
investigation of it in parliament, capitalists will refuse to ad- 
vance money on goods as they have heretofore done. 

For this last opinion, however, your committee could obtain 
no satisfactory reason; and they cannot help entertaining a 
most decided conviction that capital will be withheld from 
advances on merchandise to an extent highly prejudicial to 
trade, and that if merchants of moderate capitals are not ena- 
bled, as heretofore, to obtain advances from capitalists to the 
extent which they have themselves made on goods consigned 
to them for sale, as well as on their own, the total amount of 
our foreign commerce must be diminished. The quantity of 
business done by opulent houses might be increased, though 
not in proportion to the diminution of the general available 
capital in trade, and that the actual extent of the business done 
by the mercantile community of Great Britain would be les- 
sened in proportion to such diminution, appears to your com- 
mittee to be a proposition which cannot be controverted.’ 

In reply to the objection that the law, as it formerly stood, 
encouraged foreign merchants to consign goods to England, 
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they reply first, that the law of England was not known abroad, 
and so could have no such influence; second, that if it had 
been known it would not have had any such influence, and 
they attribute the preference of foreigners for the British mar- 
kets ‘to the confidence they repose in the character of British 
agents, and their general ability and readiness to make ad- 
vances on consignments, and to remain under those advances 
as long as the owner may desire, without forcing sales in over- 
stocked markets. All the witnesses (with the exceptions 
already stated) agree that the alteration in the law which the 
committee intend to recommend, could in no way prove pre- 
judicial to the foreign trade. On the contrary, several most 
intelligent foreigners who appeared before your committee, 
stated, that they conceived the proposed alteration would be 
beneficial to the interests of foreigners, by enabling their cor- 
respondents to whom they consigned their merchandise, and 
drew in anticipation for a large portion of the value, to obtain 
similar advances upon the same, from bankers, brokers, and 
others in this country.’ 

The committee add, that by the law of France, Portugal, 
Spain, Sardinia, Italy, Austria, Holland, the Hanse Towns, Prus- 
sia, Denmark, Sweden, and Russia, the rule of law as applicable 
to movable property, is, that ‘ possession constitutes title,’ 
and that persons making advances upon such property are not 
required to inquire to whom it belongs, and-are fully protected 
for the advances they make. ‘The law of Scotland is also in 
opposition to the former law of England on this subject. The 
committee say nothing of the Jaw of the United States, the 
only one in the commercial world which agreed with that of 
England. 

The observations of Lord Ellenborough and Mr. Justice 
Le Blanc on this question, are cited. 

‘ Lord Ellenborough, in a case argued in 1812, took occasion 
tosay, ‘The case of a factor not being able to pledge the goods 
of his principal, confided to him for sale, though clothed with 
apparent ownership, has been pressed upon us in the argument 
and considerably distressed our decision, &c. It was a hard 
doctrine when the pawnee was told that the pledger of the 
goods had no authority to pledge them, being a mere factor 
for sale; and yet since the case of Paterson v. Tash that 
doctrine has never been overturned. I remember Mr. Wallace 
arguing in Campbell v. Wright, that the bill of lading ought 
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to designate the consignee as factor, otherwise it was but just 
that the consignor should abide by the consequences of having 
misled the pawnee.” 

Again, in another case argued in 1813, the same eminent 
judge thus expressed himself: 

‘“‘It is indeed much to be regretted that a bill of lading 
instead of being launched into the world as an instrument of 
equivocal import, should not have designated upon the face of 
it in what character the consignment is to be made, when it 
is intended that the consignee shall fill that of a factor only 
&c. But it has been decided ever since the case of Pater- 
son v. Tash, that a factor cannot pledge. Perhaps it would 
have been as well if it had been originally decided that when 
it was equivocal whether a person was authorized to act as prin- 
cipal or factor, a pledge made by such person free from any 
circumstances of fraud, was valid. But it is idle now to spec 
ulate on this subject since a long series of cases have decided 
that a factor cannot pledge.” 

And the late Mr. Justice Le Blanc in the same case ob- 
serves : “ Whether it might not originally have better answered 
the purposes of commerce to have considered a person having 
the apparent symbol of property, as the true owner in respect 
of that person who deals with him under an ignorance of his 
real character, is a question upon which it is now too late to 
speculate, since it has been established by a series of decisions 
that a factor has no right to pledge whether the person to 
whom he pledges has or has not knowledge of his being a 
factor.” ’ 

In Trinity term, 1824, a short time after this report was 
made, the case of Quieroz and others v. Truman and another, 
(3 B. & C. 342) came up for argument in the king’s bench. 

A & Co. merchants at Rio de Janeiro, consigned cottons 
to B, of London, and sent bills of lading which showed that 
the cottons were sent on account and risk of the consignors. 
B employed C & D, brokers at Liverpool, to effect the sales, 
which they did, some on a credit of ten days, and bills at three 
months, others for cash in one month. C & D made large 
advances to B, and received the proceeds of the cotton when 
due. Beforg that time, B had become bankrupt. In an 
action by A & Co. against C & D for money had and received, 
it was held that the latter were not entitled to retain for ad- 
vances made by them to B, for.that he was a factor for sale 
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only, and had no authority to pledge the goods, and that the 
plaintiffs were entitled to recover the net proceeds, deducting 
such sums only as B could have retained. A & Co. when 
they consigned the cottons to B, required him to make remit- 
tances in anticipation of sales. It was held, secondly, that 
this request did not give B any special authority to pledge the 
goods. 

Campbell, for plaintiff, cited Paterson v. Tash, 2 Str. 
1178; Martini v. Coles, 1 M. & S. 140; Graham v. Dyster, 
2 Stark. 21; Kuskine v. Wilson, 4 B. & A. 443; Fielding v. 
Kymer, 2 B. & A. 639. 

Jones, for the defendants, argued, that as B, if he had sold 
the goods himself, might have cashed the bills given in pay- 
ment, and probably would have done so, the plaintifis, though 
they should not recover in this case, were in no worse condi- 
tion than they would have been, if B had sold the goods. 
He also urged, that as the consignors requested the consignee 
to make advances, this authorized the consignee to pledge the 

oods. 

Abbott, C.J. ‘ The principle of the law on which this case 
must be decided, is not of modern introduction, but has been 
recognised in a variety of modern cases. Some doubts hav- 
ing been lately thrown on the expediency of that law, 1 think 
it right to express my opinion, that it is one of the greatest 
safeguards which the foreign merchant has in making consign- 
ments of goods to be sold in this country. And I should be 
extremely sorry, (if I may be allowed to use such an expres- 
sion when sitting in this place,) if that law were to be abol- 
ished.’ 

Bayley, J. ‘It has frequently been decided in favor of 
foreign merchants, that a factor cannot pledge the goods con- 
signed to him for sale. I cannot but think that this rule bas 
operated much to increase the foreign commerce of this king- 
dom, by holding out to consignors, that if the factor goes 
beyond his authority vested in him, it shall not work a preju- 
dice to his principal. I entirely concur in saying, that in my 
judgment, this, as a measure of policy, ought not to be altered. 
The rule is founded upon a very plain reason, viz. that he who 
gives the credit should be vigilant in ascertaining, whether the 
party pledging has, or has not, authority so to deal with 
the goods. ‘That knowledge may always be obtained from 
the bill of lading and letters of advice. Here the advances 
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were made by the defendants, who either had knowledge o1 
the means of obtaining it. ‘The letter which has been relied 
on did not give any authority to pledge.’ 

Holroyd, J. ‘I entirely agree with what has been said 
respecting the rule of law, and its policy and application to this 
case.’ 

Such were the opinions of three of the judges of the king’s 
bench, but they had not weight enough with parliament to 
prevent the passing of the law recommended by the com- 
mittee. An act had been passed in July, 1823, (4 Geo. IV. 
c. 93,) authorizing agents to pledge goods to the amount of 
their own advances and lien; in 1825 and 1826 the act of 6 
Geo. IV. c. 94, was passed, in pursuance of the recommen- 
dation of the committee. As the law now stands, therefore, in 
England, consignees of goods, which appear by the bills of 
lading and other documents, to belong to the consignor, have 
a lien on the goods for their advances to the consignor though 
the goods should prove in fact to belong to some other person, 
of whom the consignor is only the agent. A pledge of goods 
by a factor to a person who has no notice that they are not 
the property of the factor, for money advanced, liabilities in- 
curred, &c. at the time of the pledge, is valid. Persons 
entrusted with India warrants, dock-warrants, warehouse 
keeper’s certificates, wharfinger’s certificates, or warrants or or- 
ders for the delivery of goods, shall be reputed to be the 
owners in respect to any contract in relation to them with other 
persons, having no notice to the contrary. Goods may be 
pledged by an agent as security for a preceding debt, so far as 
to transfer to the pledgee the agent’s own lien. Agents or 
factors who pledge goods, without authority for so doing, and 
in violation of good faith, are declared to be guilty of a mis- 
demeanor, and liable to punishment by transportation for a 
period not exceeding fourteen years. 

The bill passed in New York in April last, contains provis- 
ions similar to those of the acts of parliament just mentioned, 
and also some additional ones. As this is the first, and at 
present the only law in the United States, of this description, 
(excepting probably that of Louisiana,) and as it relates to a 
subject which will, no doubt, come under discussion in the 
other States, we shall give the act entire. 


An act for the amendment of the law relative to principals and factors or 
agents, passed April 26, 1830. 


Sec. 1. After this act shall take effect, every person in 
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whose name any merehandise shall be shipped, shall be deem- 
ed the true owner thereof so far as to entitle the consignee of 
such merchandise to a lien thereon: For any money ¢ advane- 
ed or negotiable security given by such consignee, to or for 
the use of the person in whose name such shipment shall have 

been made: and 2. For any money or negotiable security 
received by the poe in whose name such shipment shall 
have been made, to or for the use of any such consignee. 

Sec. 2. The lien provided for in the preceding section, 
shall not exist when such consignee shall have notice, by the 
bill of lading or otherwise, at or before the advancing of any 
money or security by him, or at or before the receiving of 
such money or security by the person in whose name the 
shipment shall have been made, that such person is not the 
actual bona fide holder thereof. 

Sec. 3. Every factor or other agent entrusted with the pos- 
session of any bill of lading, custom-house permit, or ware- 
house keeper’s receipt, for the delivery of any such merchan- 
dise, and every such factor or agent not having the documentary 
evidence of title, who shall be entrusted with the possession of 
any merchandise for the purpose of sale, or as a security for 
any advances to be made or obtained thereon, shall be deemed 
to be the true owner thereof, so far as to give validity to any 
contract made by such agent with any other porn for the 
sale or disposition of the whole or any part of such merchan- 
dise, any money advanced, or negotiable instrument, or other 
obligation in writing, given by such person upon the faith 
thereof. 

Sec. 4. Every person who shall hereafter accept or take 
any such merchandise in Gepome from any -_ agent, as a 
security for any antecedent debt or demand, s shall not acquire 
thereby, or enforce any right or interest in or to such mer- 
chandise or document, other than was possessed or might have 
been enforced, by such agent at the time of such deposit. 

Sec. 5. Nothing contained in the two preceding sections 
of this act, shall be construed to prevent the true owner of 
any merchandise so deposited, from demanding or receiving the 

same, upon repayment of the money adv ‘anced, or on resto- 
ration of the security given, on the de posit of such merchan- 
dise, and upon satisfying such lien as may exist thereon in 
favor of the agent who may have deposited the same, nor from 
recovering any balance which may remain in the hands of the 
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person with whom such merchandise shalt have been deposited, 
as the produce of the sale thereof, after satisfying the amount 
justly due to such person by reason of such deposit. 

Sec. 6. Nothing contained in this act shall authorize a com- 
mon carrier, warehouse-keeper, or other person to whom 
merchandise or other property may be committed for trans- 
portation or storage only, to sell or hypothecate the same. 

Sec. 7. Every factor or agent who shall deposit any mer- 
chandise entrusted or consigned to him, or any document so 
possessed or entrusted as aforesaid, as a security for any money 
borrowed or negotiable instrument received by such factor or 
agent, and shall apply or dispose of the same to his own use, 
contrary to good faith, and with intent to defraud the true 
owner ; and every factor or agent who shall sell any merchan- 
dise entrusted or consigned to him, in ro like manner, and 
with the like fraudulent intent; and every other person who 
shall knowingly connive with or aid or assist, any such factor or 
agent in any such fraudulent deposit or sale, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof, shall 
be punished by fine and imprisonment, at the discretion of the 
court in which such conviction shall take place. 

Sec. 8. Nothing contained in the last preceding section, 
shall be construed to prevent the court of chancery from com- 
pelling discovery or granting relief upon any bill ll to be filed in 
that court, by the owner of any merchandise so entrusted or 
consigned, against the factor or agent by eral uch merchan- 
dise shall have been applied or sold contrary to the provisions 
of said section, or against any person who shall have been 
knowingly a party to such fraudulent application or sale thereof ; 
but no answer to any such bill shall be read in evidence against 
the defendant making the same, on the trial of any indictment 
for the fraud charged in the bill. 





ArT. II.—TAX ON TRUST PROPERTY. 


Liability of a husband to be taxed for property held in trust, of 
which his wife rs entitled to the interest. 


[Though the following opinion relates to a question arising 
on a statute of Massa chusetts, yet as a part of the reasoning 
is of a general character, it will not be wholly inapplicable in 























1830.] Tax on Trust Property. 283 


other states, where the provisions of tax acts may be different 
from those particularly referred to in the opinion. ] 


OPINION. 


A B deposited with the Massachusetts Hospital Life Insur- 
ance Company the sum of $20,000, upon the special trust 
that said Company shall and “will yearly, on the first day of 
January, pay the dividends and interest of said sum, to the 
wife of C D, during her natural life, upon her separate order 
and receipt, to be dated on or subsequently to the several days 
when such payments shall severally become due, and for her 
separate use, free from the debts, control, or interference of 
her husband; and the Company thereupon gave their obliga- 
tion to A B, promising to pay over the dividends and interest 
aforesaid, in manner aforesaid, and after the decease of the wife 
of C D, to transfer and pay the principal sum aforesaid, and 
all the interest then due thereon, to her children, or their issue, 
if any be livir 1B and on failure of such issue, to said A B, her 
executors, or administrators. 

The first question is whether C D, the husband, is liable to 
be taxed in the town of E, where he resides, or elsewhere, 
for the said trust fund? 

By a statute enacted in March, 1829, it is provided that 
‘persons entitled to the income of any personal property held 
by others in trust for them, shall be liable to be taxed for the 
capital or principal in the town where such persons reside.’ 

If C D, the husband of the cestuz que trust, were enti- 
tled to the income, there pare be no question that by the 
terms of this statute he would be liable to be taxed for the 
principal of the sum deposited in the Life Office; but this is 
not the case; it is vested in strict trust for his wife, the income 
is payable to her only, (in person, or by her order in writing, 
and the principal, at her decease, becomes the property of her 
children, if she leave any, and if not, reverts to A B. The 
husband has not the least right to either principal or interest, 
otherwise than through the hands of his wife. 

I am therefore of opinion that C D does not come within the 
purview of the statute, and that he cannot be taxed in &, or 
elsewhere for the capital sum abovementioned. 

But here arises another question of equal importance, 
whether the wife of C D is liable to taxation for this fund. 
It is personal property held by others in trust, and she is 
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entitled to the income of it; she is therefore clearly within 
the terms of the act, if being a feme covert she is liable to 
taxation; but after reflection, | am of opinion that married 
women are not subject to the provisions of the acts for the 
assessment and collection of taxes, including the act under 
consideration. If a married woman is liable to be taxed, it 
would seem that she must be liable to all the legal consequences 
of being taxed, the last of which is imprisonment, unless the 
tax be paid. But how is she to do this? By operation of law, 
her husband, upon the marriage, becomes the proprietor of 
all her personal estate, and is entitled to the usufruct of her 
real estate; he is also entitled to all her earnings and acquisi- 
tions made after marriage ; if a legacy be left to her, he may 
"4 it; if a note of “hand be given to her, he may collect 

t, (Dean v. Richmond, 5 Pick. Rep. 5615) and in fact the 
income of the trust fand itself becomes the cs band’s property 
as soon as it is paid by the trustee into her hands. ‘The wife 
has, therefore, no goods or chattels by which the warrant of 
distress could be satisfied, and must necessarily be committed 
to prison. She can make no contract whatever during covert- 
ure and consequently cannot sign a bond for the prison limits ; 
she must lie in close confinement until delivered by the same 
authority that placed her there. 

But there is no case within my recollection where a married 
woman is liable to be committed to prison without her husband 
being also liable, (except for crime,) nor any case where she 
may be committed with him, unless it be for a debt of her own, 
contracted before marriage. 

A married woman is incapabl e of contracting a debt for any 
purpose whatever ; in common parlance it is said that the 
husband is, under some circumsté ee, liable lor the debts of 
his wife, but this is an inaccurate mode of speech ; the husband 
is sometimes liable for debts contracted by his wife, but they 
are Ais debts contracted by her as his agent, express or implied ; 
they are not the wife’s debts in any sense. How then is the 
tax assessed on her to be collected? It is shown that she has 
no goods or chattels to be levied on, which were her’s before 
marriage ; the income of the trust-fund, if there be any, is not 
her’s till it has been paid to her, and then it immediately 
becomes her husband’s property, ‘aad I conceive cannot be 
seized for a debt or duty for which the husband is not liable. 
The only alternative is commitment to prison, which is un- 
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precedented for such a cause, and would not be sanctioned by 
the courts of law, without an unequivocal expression of the 
legislative will and intention; for on the one hand, it would 
be an interference with the rights of the husband, and on the 
other it would subject the wife to penalties from which she 
could obtain no remedy or relief; for by the act of 1829, the 
mere possession by a trustee, of personal property for the use 
of a married woman, is sufficient to render her liable to be 
taxed for the value of it; neither her assent nor her husband’s 
is required; the fun 11 itself may be unproductive, still she is to 
be taxed for the capital. As the legislature have not said this 
in express terms, | do not believe the courts will say it for 
them. The legislature have provided no specific means for 
collecting taxes assessed under and by force of this statute of 
1829 ; they leave them to the common remedy for the collec- 

tion of taxes in general; but the legislature were early sensible 
of the in mp ssibility of collecting taxes of married women ; for 
in 1789, they enacted that where a tax was assessed on a 
feme sole, who was married before payment of it, the collector 
might maintain an action for the amount in the same manner 
as he saat a ‘any other debt of a feme covert. ‘This reme- 
died the difficulty in that case, but cannot be extended to any 
other. 

The want of a legal remedy to recover a tax assessed on a 
female after marriage, i is almost a conclusive argument against 
the legality of the assessment, for ‘when a duty is prescribed 
by statute, and remedies are provided for the breach of it, 
which remedies cannot be ap plied to a particular subject, it 
may fairly be inferred that the subject was not within the view 


of the legislature, when the y exac ted the duty.’ Ayers v. 
Knox, 7 Mass. R. 310. This, I think, is precis sely applicable 
to the case before us. ‘The act of 1829, is an act in addi- 


tion to the general statutes concerning taxation, and conse- 
quently a remedy is provided for the recovery of this new 
duty or tax from all but married women; as to them there is 
no remedy, as I think has been shown, and therefore we may 
fairly conclude that the legislature did not intend to compre- 
hend them in the provision. 

For these reasons | am of opinion that the wife of C D 
cannot legally be assessed for the capital or principal of the 
sum deposited by A 5 in the Life Office, as above stated. 

Another inquiry has been made by C D, whether he is 
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taxable for the income of the fund deposited in the Life 
Office, and if he is, whether he has any right to elect where 
he will pay such tax. To this I answer that C D is tax- 
able for such part of the annual income received by his 
wife in January as may not have been expended or used up 
previous to the first of May following, under that item in the 
tax act specifying ‘ moneys on hand’ as a subject of taxation, 
but for the accruing income, he is not liable to be taxed ; for 
in the first place there is no clause in the tax act authorizing 
any assessment on the income of money, and if there were, 
the income of this fund could not be chargeable to C D till 
it was actually received; for if his wife should die before 
the first of January following the assessment, the income for 
the current year would belong to her children, if she left 
any, or otherwise to A B, and thus C D might be taxed 
for an income which never was and never could be his. 

As to the other question; C D must pay such taxes as 
may be lawfully assessed upon him, in the place where he 
was an inhabitant on the first day of May. He can change 
his place of abode at his election, but wherever he dwells or 
has his home on that day, there he is bound to pay his taxes. 


Art. IV.—RULES OF EVIDENCE. 
NO. I. 
Of Incompetency of Witnesses on account of Religious Opinion. 


[The correspondent, from whom we receive the following 
article, authorizes us to make corrections. But we shall let 
his argument stand much as he presents it, though we were 
tempted to alter a few of the sentences, in which the peculiar 
Benthamic phraseology occurs. Ep. Jur.] 


Prxruaps there is no portion of the law, in which investiga- 
tion of principles is more necessary, and will be attended with 
more valuable and important results, than that division which 
treats of the law of evidence. The rules of evidence will, 
therefore, be the subject of this and future numbers. In 
examining these rules, the substantive part of the law, that 
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portion which directs and ordains, which creates rights and 
obligations, either civil or criminal, and prescribes the punish- 
ment for the violation of those rights and obligations, must, for 
all the purposes of the discussion, be considered perfect; and 
every rule of evidence must be considered good or bad, as it 
increases or diminishes the efficiency of that portion of the 
law. As the law operates only through the medium of evi- 
dence, to ascertain the fact or facts which require its aid, 
evidence is necessary. ‘Evidence, then, is the basis of 
justice, and the exclusion of evidence, is the exclusion of 
justice.” As it may be obtained from all, it should be sought 
from all, the good and bad, the willing and unwilling. Every 
species of evidence, every individual, whose fortune it may be 
to be a percipient witness of the disputed fact, whether atheist 
or believer, husband or wife, interested or disinterested, aye, 
and even a convicted felon, and a prisoner at the bar, 
should all be examined as witnesses, unless in any given case, 
greater mischief should be likely to result from the admission, 
than the exclusion of their testimony; for, wherever any parcel 
of evidence stands excluded, the judges of fact (by whatever 
name called) are, to the extent of the exclusion, deprived of 
the requisite means of information. 

By the existing rules of evidence, both of the common and 
civil law, a vast and important mass of evidence is excluded, 
that is, prevented from being heard by the respective judges 
of fact, before whose tribunal the case may be tried. No 
valid reason can be given for these exclusions, other than that 
the admission of the excluded testimony would be attended 
with a preponderance of evil. As the cases in which testi- 
mony is excluded are numerous, and have for their basis 
different and discordant reasons, we propose to examine, sepa- 
rately, the force and validity of the reasons assigned in each 
case for exclusion. 

Exclusion, or, as it is technically termed, incompetency, from 
defect of religious principle, will form the subject of the 
present number. When the common law flourished in its 
pristine vigor, it was laid down generally, that ‘an infidel 
could not be a witness, in which denomination Jews as well 
as heathens were comprised; and Hawkins thought it a 
sufficient objection to the competency of a witness, that he 
believed neither the Old nor the New Testaments.” The 
original rule was found fraught with evil, and at length (in 
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Omichund v. Barker) received a partial judicial repeal. But 
still in England, as well as in this country, ‘those are not 
competent witnesses, who do not believe in the existence of a 
God or a future state, or who have no religious belief.’ As 
this subject frequently comes before our courts, it may not be 
unadvisable to consider the expediency of the rule, without, 
for the present, questioning its existence.(a) 

As there is an intgite 9 variety of character among men, so 
among witnesses, the degree of credit to be attached to their 
statements, varies from full and implicit confidence, to entire 
and unhesitating disbelief. Whatever may be urged against 
any witness, as affecting character, should be urged against 
his credit, and not his competency. In considering the case 
of exclusion, on the score of religious belief, the case of the 
atheist alone will be examined, for if atheism should not be 
considered a suflic ient reason for exclusion, no other variety 
of religious opinion can ever be so considered. 

Improbity, such as would probably affect testimony, is the 
principa il reason of any force, that can be given for the exclu- 
of the atheist. But atheism is not improbity, it is only an 
aberration of the intellectual powers, and the worst that can be 
said of it, is, that it affords a presumption of a willingness to 
commit crime. ‘The atheist testifies under the influence of 
the same restraining motives as other witnesses, save the fear 


of future punishment. ‘There is the absence of only one of 


the mendacity-restraining motives. It is evident that the 
atheist can speak truth. Unless, then, as before remarked, 
a preponderance of evil results from his admission, he should 
be heard. In the great proportion of cases, where he should 
be without interest, ex vi termini, he would be without motive 
to commit perjury. No man will do it to set the law at defi- 
ance, to ruin his character, or to obtain a ‘steady home’ at a 
penitentiary. ‘The same motives in all cases, tempt to,(b) or 
prevent the commission of crimes—a benefit real or imagin- 
ary—a supposed utility to the criminal. ‘The atheist and the 


(a)In Hunscom v. Hunscom, 15 Mass. R. 184, the Court considered a disbe- 
lief ina future state of existence, as an objection to the credibility, and not the 
competency of the witness. This decision was without argument, and is 
adverse to all the English decisions, as well as to the reported cases of this 
country. Some of the remarkson this subject were published more than a year 
ago, since which, having been favored with a perusal of Bentham on Evi- 
dence, the writer has made free use of that masterly work, in preparing 
this article. 

(b) Phillips’ Ev. p. 69 
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believer, in all cases in which they are disinterested, are 
equally entitled to credit. 

With regard to all cases, where there should be an interest, 
whether legal or not, the atheist would be less entitled to 
belief, as one restraining motive is wanting. As far as any 
motive derived from the good or evil of this world, would 
influence conduct, their credibility would be equal. The 
difference of credit, therefore, would depend on future pun- 
ishment, &c., as a motive influencing conduct. In all cases, 
there are certain securities against crime, such as character, 
if good, education, fear of present and future punishment, 
&c. The strength of these motives varies in every case, and 
in every individual. On the other hand, there are concurring 
causes, such as interest, passion, hatred, &c., which lead to 
falsehood, and it is only by comparing the relative force of 
these antagonist motives, that we can approximate to the truth. 
Men are not of uniform weight and measure, nor of passions 
and feelings of equal duration and intensity. Neither do 
the results depend on the number of these mendacity-restrain- 
ing, or mendacity-promoting motives, but rather on the energy 
with which they act. One motive may be sufficient in a 
given situation to restrain one, while the union of three or 
more, shall be found insufficient to produce the same effect in 
another individual. ‘The dread of future punishment to a 
man sensitive of reputation, might have more influence than 
the dread of present and future punishment would on a 
mind differently constituted. ‘The absence of one prevention 
proves not the absence of all. It merely proves that no 
reliance can be placed on the one wanting; when the motives 
to perjury exceed the inducements to truth and the checks 
to crime, then the witness, whoever he may be, will testify 
falsely. In every case of conflicting testimony, it is a question 
of comparison, weighing the different characters and motives 
of witnesses, as to their effect on testimony, and after this 
comparison, believing or disbelieving their statements. This 
is done with regard to every witness and to every motive of 
his; and if it can be done when one restraint is removed, it 
may till all are removed, and as well and safely done, as in 
ordinary cases. If, then, the question of belief is raised, it 
should be after the delivery of the testimony, as one affecting 
its credibilty, and not for the purpose of its rejection. 

The fear of future punishment, has probably less weight 
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than is generally imagined. Those who would disregard the 
present motives to truth, would regard little a future punish- 
ment, which by its very remoteness, loses its effect. ‘The 
force of religious obligation is generally united with the other 
sanctions, but when tested alone, its weakness and inefiiciency 
is perceived, as in the case of custom house and test oaths, 
or oaths (in England) to obey the obsolete statutes of the 
universities. In these and similar instances, the religious 
cither stands alone, or opposed to the other sanctions, and is 
perceived to be an ineffectual check to false testimony. If it 
should be said that all atheists are immoral, dissolute, &c. 
then the worse their character, the less danger of undue reli- 
ance being placed on their evidence. 

An argument, likewise, is drawn from the oath administered. 
‘All witnesses before they are examined, are called to take 
an oath, by which they appeal to the Supreme Being for the 
truth of their assertions, and imprecate Divine vengeance on 
themselves if their testimony should be false.’ It is said to 
be absurd, therefore, to administer an oath to those who deny 
its obligations, and who disbelieve in the existence of a future 
state of rewards and punishments. With regard to the legal 
obligations of an oath, and the pains and penalties attached to 
its violation, no one denies them, any more than the obligations 
of any other law of the land are denied. ‘The obligations of a 
religious nature, and their influence on testimony, alone are de- 


nied. Were the witness to testify under the pains and penalties of 


perjury,(a) the absurdity above supposed, would at once vanish. 
The objection, so far as it relates to the effect of this belief, 
has been already considered ; and so far as it relates to the 
absurdity of the oath it is purely. formal ; and the remedy is 
simple and at hand, i. e. by a change i in the words of the oath 
or ceremony. 

But atheism is a fact regarding the state of the mind, and 
the impropriety of its affording any sufficient ground of ex- 
clusion is very apparent, when one reflects on the only possible 
mode of ascertaining this fact. If, as must be the case, the fact 
be proved by his admissions, past or present, (on the stand) 
by relying on them as a ground of exclusion, the court rely, 

(a) The quakers, it is well known, testify under the pains and penalties 
of perjury, and there is no reason, why all should not so testify. Nothing 
so much weakens the force of an oath, as the frequent and trivial occasions 


on which with us it is administered. Mr. Bentham rather prefers its 
abolition in his work 
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in fact, on his character for truth, and say that, having as 
they believe, spoken the truth in that instance, the only case 
in which they have known him testify, he shall never again be 
admitted as a witness, for fear he will ever after perjure him- 
self.(a) If he has stated an untruth, and is no¢ an atheist, 
then, by the law of the land, he is admissible. Or, if being 
an atheist, he denies the fact, he must be admitted, for the 
witness alone knows the state of his belief at the time of his 
examination, and is not contradicted, although it should be 
proved that at some previous time he disbelieved in the 
existence of God. It is offering a premium to the abandoned 
atheist to lie, and punishing the individual who acts with 
integrity. 

If the atheist has such a regard for truth, such a sense of 
moral obligation, (no matter how acquired) that from it he 
acknowledges his disbelief in the existence of God, he would, 
by that very admission, be entitled to credit, eaeamanh, as "4 
in despite of the disgrace and i ignominy consequent on the 
avowal of such opinions and the great temptations resulting 
therefrom to misstate, he nevertheless acts with integrity, he 
shows himself possessed of extraordinary firmness, and an 
uncommon regard for truth, and might certainly be trusted in 
other cases. While the unprincipled, who scrupled not to 
deny his atheism and to assert his belief in future punishments, 
would be received. So that the rule can never be productive 
of good; as it only excludes the honest man who embraces 
that belief, and affords no means of detection, no security, 
(when alone it is wanted) against the dishonest atheist. 

It is obvious that the best means of ascertaining the in- 
dividual’s belief, will be to inquire of him whose belief is the 
subject of doubt; and the preceding remarks are made on the 
supposition that the question of belief is to be put directly to 
the witness. But in a note on 3 Black. Com. 369, Mr. 
Christian makes the following remarks: ‘I have heard,’ he 
observes, ‘ a learned judge declare at nist prius, that the judges 
had resolved, not to permit adult witnesses to be interrogated 
respecting their belief of the Deity and a future state.’ If by 
this remark was meant, that the witness should never be 
inquired of, it would operate as a repeal of the rule, unless 
the inquiry was made of other witnesses. But in Curtis v. 
Strong, 4 Day 51, it was decided that the declarations of a 


(a) Swilt’s Evidence. 
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witness out of court were admissible to prove his incompetency, 
and the witness could not be permitted to explain or deny in 
court the declarations imputed to him, as it would be incon- 
gruous to admit a man to his oath for the purpose of ascer- 
taining whether he had the necessary qualifications to be 
sworn. And this may be considered as a judicial interpretation 
of the remarks cited from Blackstone. However incongruous 
it may be to admit a man to his oath, for the purpose of 
learning if he has the necessary qualifications for a witness, it is 
certainly much more so to rely, for the same purpose, on loose 
conversations, or unguarded statements, unsanctioned by the 
penalties of an oath. If the law be, that proof of atheism is 
only to be received from extraneous evidence, besides the 
absurdity of putting confidence in the statements of a witness 
for the purpose of discrediting, excluding him by these very 
statements,—it has the still more glaring absurdity of preferring 
hearsay evidence over direct proof under oath. ‘This rule 
considers proof of past, (for that is all the extraneous witness 
can testify) as conclusive evidence of present atheism, thus 
saying that it considers it improbable, (so improbable as not 
even to admit contrary proof) that an atheist should ever 
change his opinion. It savs likewise that this hearsay evidence 
shall be conclusive, and shall neither be explained nor denied 
by the only person who is best qualified to explain, deny, or 
confirm these statements. 

But in truth, ‘action, not principle,’ is the object of legisla- 
tion. Government has no right to interfere with the religious 
belief of its citizens. This is certainly a question between 
them and their God. Government should never meddle with 
abstract belief; it should never expose a man to ignominy or 
disgrace, for atheism or deism, or immoral principles of any 
sort. ‘The moment those opinions result in actions—the mo- 
ment the immoral man is guilty of immorality—the moment 
the atheist commits perjury,—then the duty of government 
commences. If because a man is an atheist, it should there- 
fore be presumed that he weuld commit perjury, and his 
iestimony for entertaining those opinions should be excluded, 
why might it not equally well be presumed, that on the same 
account he would commit murder, and thus government be 
justified in confining him for life. In other words, if he may 
be punished (and this exclusion is a punishment for opinion) 
because it is supposed without the preventive care of govern- 
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ment in his exclusion he would commit perjury; why should 
not government see that he does not have the power of com- 
mitting every other crime, and thus confine him for life. It 
is just as probable, that from defect of religious principle, the 
atheist will shoot the first man he meets, as that he will perjure 
himself the first time he is called as a witness; and he may 
with equal propriety be prevented by confinement for life from 
doing one, as by exclusion, from doing the other. The pun- 
ishment is more severe in one case than in the other; but one 
meets thousands of men, for every time he is called on as a 
witness. 

It should be remembered that witnesses cannot be had by 
asking, and whenever by the exclusion of the only existing 
testimony, (the witness being an atheist) the punishment falls 
on an innocent individual, the evils resulting from this rule 
are obvious. It operates as a license to commit all and every 
crime on an atheist, if committed only in the presence of those 
of that belief, and to a complete denial of justice, when the 
only attainable proof is by an atheist. All this is naked evil, 
without a solitary benefit to counterbalance it. The evil isless 
perceived, because the numbers of that belief are few. 

The question of the competency of the quaker, the moral 
sense of this community would not suffer even to be raised as 
doubtful, though, in criminal cases in England he is, or was, 
ull lately, excluded. 


Art. V.—CONSTITUTION OF THE SUPREME COURT 
OF THE UNITED STATES. 


Opinion of Chief Justice Jay, and some of the Justices (being 
a minority) of the Supreme Court of the United States, in 
reply to a letter of President Washington, on the constitu- 
tionality of the laws assigning to the Judges of the Supreme 
Court the duties of holding Circuit Courts. 

Tue extension of the judicial system of the Union to its 
enlarged and widely diffused population, has been for some- 
time a subject of deep interest. Not only has it been felt in 
the halls of congress, but by the mass of the people, who have 
anxiously regarded this shield to their dearest rights. ‘The 
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difficulty of making it commensurate with the wants of our 
republic, is great. On the one hand to preserve the supreme 
appellate tribunal from an over enlargement in numbers; on 
the other, to carry the beneficial protection of national justice 
to our remotest borders,—alike perplex the legislator. 

If the views entertained by the first Chief Justice and a 
minority of the members of that court, had been adopted at 
the outset of the government, it is apprebended much of the 
difficulty would have been removed, and an easy adaptation 
to the varying circumstances of our country would have been 
the characteristic feature of the system. ‘This opinion is for- 
tified on the perusal of a communication prepared by the late 
Chief Justice Jay, to be laid before the President of the United 
States in 1790, which it is supposed has never been before 
published. 

A difference of opinion, and probably also a wish to avoid 
the semblance of embarrassing the operations of government 
at the first stage, by increasing the number of its functionaries, 
led to a postponement of the representation, and finally to a 
silent acquiescence in the execution of the circuit duties pre- 
scribed by the judicial act of 1789 

It is now evident that if this construction of the constitution 
be not adopted, or an equivalent alteration of the judicial sys- 
tem be not effected, a multiplication cf the members of the 
Supreme Court is inevitable, and consequently that that tribunal 
will be in danger of becoming in some measure a popular 
assembly, and thus frustrate the design of its framers. 

The representation alluded to was in answer to a letter 
addressed by General Washington to the court upon its organ- 
ization, which we have therefore prefixed to it. 


United States, April 3d, 1790. 

‘Gentlemen: Ihave always been persuaded that the sta- 
bility and success of the national government, and conse- 
quently the happiness of the people of the United States, would 
depend, in a considerable degree, on the interpretation of its 
laws. In my opinion, therefore, it is important that the judi- 
ciary system should not only be independent in its operations, 
but as perfect as possible in its formation. 

‘As you are about to commence your first circuit, and many 
things may occur in such an unexplored field which it would 
be useful should be known, I think it proper to acquaint you 


< 
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that it will be agreeable to me to receive such information and 
remarks on this subject as you shall from time to to time judge 
it expedient to make. Geo. Wasuinerton. 
‘The Chief Justice and Associate Justices 

of the Supreme Court of the United States.’ 


‘Sir. We the Chief Justice and Associate Justices of the 
Supreme Court of the United States, in pursuance of the 
letter which you did us the honor to write on the third of 
April last, take the liberty of subrnitting to your consideration 
the following remarks on the ‘ Act to establish the Judicial 
Courts of the United States.’ , 

It would doubtless have been singular, if a system so new 
and untried, and which was necessarily formed more on prin- 
ciples of theory and probable expediency, than former ex- 
perience, had, in practice, been found entirely free from defects. 

The particular and continued attention which our official 
duties called upon us to pay to this act, has produced reflections, 
which at the time it was made and passed, did not, probably, 
occur in their full extent either to us or others. 

On comparing this act with the constitution, we perceive 
deviations which, in our opinions, are important. 

The first section of the third article of the constitution 
declares that ‘the judicial power of the United States shall 
be vested in one Supreme Court, and in such inferior courts, 
as the congress may, from time to time, ordain and establish.’ 

The second section enumerates the cases to which the 
judicial power shall extend. It gives to the Supreme Court 
original jurisdiction in only two cases, but in all the others, 
vests it with appellate jurisdiction; and that with such ex- 
ceptions and under such regulations as the congress shall make. 

It has long and very universally been deemed essential to 
the due administration of justice, that some national court or 
council should be instituted or authorized to examine the acts 
of the ordinary tribunals, and, ultimately, to affirm or reverse 
their judgments and decrees; it being important that these 
tribunals should be confined to the limits of their respective 
jurisdiction, and that they should uniformly interpret and apply 
the law in the same sense and manner. 

The appellate jurisdiction of the Supreme Court enables it 
to confine inferior courts to their proper limits, to correct their 
involuntary errors, and, in general, to provide that justice be 
administered accurately, impartially, and uniformly. These 
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controlling powers were unavoidably great and extensive ; and 
of such a nature as to render their being combined with other 
judicial powers, in the same persons, unadvisable. 

To the natural as well as legal incompatibility of ultimate 
appellate jurisdiction, with original jurisdiction, we ascribe the 
exclusion of the Supreme Court from the latter, except in 
two cases. Had it not been for this exclusion, the unalterable, 
ever-binding decisions of this important court, would not have 
been secured against the influences of those predilections for 
individual opinions, and of those reluctances to relinquish 
sentiments publicly, though, perhaps, too hastily given, which 
insensibly and not unfrequently infuse into the minds of the 
most upright men, some degree of partiality for their official 
and public acts. 

Without such exclusion no court, possessing the last resort 
of justice, would have acquired and preserved that public 
confidence which is really necessary to render the wisest in- 
stitutions useful. A celebrated writer justly observes that ‘next 
to doing right, the great object in the administration of public 
justice, “should be to give public satisfaction.’ 

Had the constitution permitted the Supreme Court to sit in 
judgment, and finally to decide on the acts and errors, done 
and committed by its own members as judges of inferior and 
subordinate courts, much room would have been left for men, 
on certain occasions, to suspect that an unwillingness to be 
thought and found in the wrong, had produced an improper 
adherence to it; or that mutual interest had generated mutual 
civilities and tendernesses injurious to right. 

If room had been left for such suspicions, there would have 
been reason to apprehend that the public confidence would 
diminish almost in proportion to the number of cases in which 
the Supreme Court might affirm the acts of any of its members. 

Appeals are seldom made but in doubtful cases, and in 
which there is, at least, much appearance of reason on both 
sides; in such cases, therefore, not only the losing party, but 
others, not immediately interested, would sometimes be led to 
doubt whether the affirmance was entirely owing to the mere 
preponderance of right. 

These, we presume, were among the reasons which induced 
the convention to confine the Supreme Court, and consequently 
its judges, to appellate jurisdiction. We say, ‘ consequently 
its judges,’ because the reasons for the one apply also to the 
other. 
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We are aware of the distinction between a court and its 
judges; and are far from thinking it illegal or unconstitutional, 
however it may be inexpedient, to employ them for other 
purposes, provided the latter purposes be consistent and com- 
patible with the former. But from this distinction it cannot, 
in our opinions, be inferred that the judges of the Supreme 
Court may also be judges of inferior and subordinate courts, 
and be at the same time both the controllers and the controlled. 

The application of these remarks is obvious. The Circuit 
Courts established by the act, are courts inferior and subordinate 
to the Supreme Court. They are vested with original juris- 
diction in the cases from which the Supreme Court is excluded ; 
and to us it would appear very singular, if the constitution was 
capable of being so construed as to exclude the court, but yet 
admit the judges of the court. We, for our parts, consider 
the constitution as plainly opposed to the appointment of the 
same persons to both offices, nor have we any doubts of their 
legal incompatibility. 

Bacon, in his Abridgment, says, that ‘offices are said to be 
incompatible and inconsistent, so as to be executed by one 
person, when from the multiplicity of business in them, they 
cannot be executed with care and ability ; or when their being 
subordinate, and interfering with each other, it induces a 
presumption they cannot be executed with impartiality and 
honesty ; and this, my Lord Coke says, is of that importance, 
that if all offices, civil and ecclesiastical, &c. were only ex- 
ecuted, each by different persons, it would be for the good of 
the commonwealth and advancement of justice, and prefer- 
ment of deserving men. If a forester, by patent for his life, 
is made justice in Eyre of the same forest, hac vice, the for- 
estership is become void ; for these offices are incompatible, 
because the forester is under the correction of the justice in 
Eyre, and he cannot judge himself. Upon a mandamus to 
restore one to the place of town clerk, it was returned, that 
he was elected mayor and sworn, and therefore, they chose 
another town clerk; and the court were strong of opinion, that 
the oflices were incompatible, because of the subordination. 
A coroner made a sheriff, ceases to:be a coroner; so a parson 
made a bishop, and a judge of the Common Pleas, made a 
judge of the King’s Bench,’ &c. 

Other authorities on this point, might be added, but the 

VOL. 1V.—NO. VIII. 38 
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reasons on which they rest, seem to us to require little eluci- 
dation or support. 

There is in the act, another deviation from the constitution, 
which we think it incumbent on us to mention. 

The second section of the second article of the constitution, 
declares that the President shall nominate, and by and with 
the advice and consent of the Senate, ‘ shall appoint judges of 
the Supreme Court, and all other officers of the United States 
whose appointments are not therein otherwise provided for.’ 

The constitution not having otherwise provided for the ap- 
pointment of the judges of the inferior courts, we conceive 
that the appointment of some of them, viz. of the Circuit 
Courts, by an act of the legislature, is a departure from the 
constitution, and an exercise of powers, which, constitutionally 
and exclusively belong to the President and Senate. 

We should proceed, sir, to take notice of certain defects 
in the act relative to expediency, which we think merit the 
consideration of the congress. But, as these are doubtless 
among the objects of the late reference, made by the House of 
Representatives, to the attorney-general, we think it most 
proper to forbear making any remarks on this subject at 
present. 

We have the honor to be most respectfully, 


Sir your obedient and humble servants. 
The President of the United States. 


Art. VI.—CORPORATIONS. 


In this country, a corporation is a community of men, pos- 
sessing, in conformity to constitutional or legislative provision, 
certain property, income, or rights, and subject to certain bur- 
dens, distinct from other men. 

The objects in the creation of corporations, were to perpet- 
uate succession, without submitting to the embarrassing forms 
of administration and guardianship, on the decease of incorpo- 
rators, and to enable numerous bodies of men, acting under a 
charter, as municipal, pecuniary, or other associations, to 
negotiate as an individual. 

Our elementary books ascribe the invention of corporations, 
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to the Romans, soon after the building of the city. But traces 
of corporations are found in the Grecian laws, and doubtless 
would be among the Egyptians, Babylonians, and still earlier 
people who dwelt in cities, and had municipal governments, 
if the histories of their internal concerns had descended to our 
time; for something like corporate provisions was found 
indispensably necessary on the first formation of civil society 
on a more extensive scale than patriarchal governments. ‘The 
motive of their formation, was to enable communities to sustain 
their common burdens, and participate their common privileges 
in a simple, convenient, and equal manner. 

The modes of corporate existences, and the Jaws by which 
they were governed, were more or less explicit, and well or 
ill adapted to their purposes, according to the progress of 
municipal jearning. 

Most of our knowledge of their organization and history, is 
derived from the civil aud common law. ‘There they are 
found in all the varieties of formation, from those that had 
scarcely the shadow of power and being, to the great monop- 
olies, with power to trample down all individual rights that 
stood in the way of their rapacity. ‘These might in their day 
have been adapted to the purposes of government, and the 
forms of society. But those societies and institutions have 
passed away. 

In England, corporations are divided into aggregate and 
sole, the latter of which, they claim the merit of having in- 
vented. ‘The incidents to asole corporation are of such a char- 
acter, that the honor of the invention will probably never be 
disputed. This division is of little value in the United States. 
Few sole corporations exist here, and are of trifling importance. 

Aggregate corporations are divided into two kinds. 

1. Lay. 

2. Ecclesiastical. Of the latter very few exist in this 
country. 

Lay corporations, again, are divided into two kinds. 

1. Civil. 

2. Eleemosynary. ‘The latter of these, are for the distri- 
bution of charity. We have many such. But by far the 
greater portion of our corporations are civil, consisting of 
municipal commnnities, and trading or stock-holding companies ; 
being but a subdivision of one of the three classes into which 
English corporations are divided. 
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The mode of their formation here is simplified as much as 
their character. Of the various forms of their creation in 
Europe, we have selected but one, namely, legislative grant. 
And ours are substantially all formed in that mode; those 
which are allowed to be proved by reputation, being only 
ancient ones whose charters are lost, and there, it is presumed, 
there was formerly a legislative charter, which is destroyed by 
time and accident. 

Thus freed from the embarrassment of variety in these 
respects, it might be supposed, that the laws on the subject 
were simple. Itis far otherwise. ‘The doctrine is now better 
understood than formerly, and legislative and judicial correc- 
tion has been usefully applied to qualify the extravagant 
consequences resulting from the application of corporate 
powers as formerly understood. But still the system is 


defective, and requires for its correction, the best efforts of 


the jurist. In England, trading and stock-holding corporations, 
are not of ancient origin. It was not till recently, that they 
became numerous there. In our republics, they are still 
more numerous, and it is difficult to set bounds to the general 
desire to increase them. ‘This desire naturally grows from 
the genius of our institutions ; for our governments, political 
and municipal, are founded on corporate principles. In 
Massachusetts alone, the chartered capital of banks and in- 
surance offices, amounts to about $30,000,000. And the 
various manufacturing companies have charters to hold a still 
greater amount. In addition to these, are the various turn- 
pikes, bridges, canals,—and many other corporations, created 
for the mere purpose of holding and managing wharves, pub- 
lic houses, and other estates. ‘These already embrace a large 


portion of the property of the state, and some of them are of 


such an accumulating character, that unless restrained by 
legislative enactment, judicial construction, or the good sense 
and discretion of the stockholders, they will absorb the 
greatest part of the substance of the commonwealth. 

The extent of the wealth and power of corporations among 
us, demands that plain and clear laws should be declared for 
their regulation and restraint ; for without a salutary and strict 
control over them, every one may be compelled to adopt the 
fears of the Roman Emperor, who, when requested to institute 
a fire company of one hundred and fifty men, on an assurance 
that they should not extend their powers beyond the objects 
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of the association, refused the grant, observing that associations 
had greatly disturbed the peace of cities, and whatever name 
he gave them, they would not fail to be mischievous. 2 Kent 
Com. 217. 

The doctrine of corporations, in this country, on account of 
their extent, as well as the defective state of their existence 
and operation, presents a most interesting field of inquiry 
to American jurists, and demands that their best energies 
should be applied to the subject, that corporations may be 
protected and wisely directed in effecting the great public and 
private good, of which they are capable, and restrained from 
inflicting the public and private evils within their power, and 
to which they are often tempted by their own views of interest. 

Among the incidents of a corporation at common Jaw, unless 
restrained by their charter, are: ‘To have perpetual succession ; 
to have a common seal; to make by-laws; to sue and be sued; 
and to purchase, take, hold, manage, grant, and dispose of 
lands and pers sonal property. Such is the language of the 
English common law, and if it be here in force, it follows, 
that if A, B, and C, and their associates, are by a legislative 
act, by a single section created a corporation, without declar- 
ing or limiting their operations, they have the power to organ- 
ize, to perpetuate their existence, by receiving new members, 
who shall have all the rights of the original corporators, and 
be considered associates, (for they can have no successors,) to 
trade, buy, hold, manage, and sell, any and all estates to an 
indefinite extent, to make and enforce contracts, all of which 
they do as an individual, in their corporate name. In fine, 
they have collectively all the rights and powers of individuals, 
excepting those of a political and moral character. With the 
want of political and moral powers, they are of course ex- 
empted from corresponding responsibilities. 

The quaint language of Lord Coke, and other venerable 
ancient luminaries of the law, describing corporations as 
having no souls or consciences, as mere capacities to sue and 
be sued, has been productive of much mischief, and led to many 
judicial decisions, which the enlightened reason of this age 
cannot but deplore. From such doctrines, the managers of 
corporations have sometimes been led to forget that they had 
souls and moral responsibility ; and in the performance of what 
they deemed their duty, in the corporate name, they have done 
such things as, on their individual responsibility, they would 
never have ventured to do. 
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Such are some of the features of corporate being and rights 
at common law. In Massachusetts they remain generally un- 
qualified ; but in England and some of the states these powers 
have been greatly restrained and limited by legislative enact- 
ment. The time was when it was the generally received doctrine 
that corporations could contract and act only by their common 
seal. ‘They were considered incapable of committing crimes, 
doing moral or personal acts of any kind. ‘They became 
liable for nothing by implication, and had more capacity to 
acquire and hold, than liability to yield to the just claims of 
others. 

Experience and the wisdom of modern times have demon- 
strated the necessity of regulating the rights and liabilities 
of corporations, so far as the condition of their being per- 
mitted, by the same principles of law that govern individuals. 
To effect this the judicial tribunals of our age have labored 
with an honest and not unfruitful zeal. The barriers of 
irresponsibility, by which corporations were formerly surround- 
ed, have been successfully invaded, and partially broken down; 
but much yet remains to be done to secure to the public all the 
benefits that these bodies are calculated to give, and protect in- 
dividuals from the evils which they have the power to inflict. 
The boldest and most effectual step in this career of improve- 
ment, was the judicial decision that corporations are liable in 
indebitatus assumpsit. 

It is now the settled law in this country, established by the 
Supreme Court of the United States, and by the highest judic ial 
tribunals in many of the states, that corporations can establish 
rights and incur liabilities by implication. 

This principle was fully settled in the case of the United 
States Bank v. Dandridge, which was ably argued, and is report- 
ed in 12 Wheaton, 64. In this case, which was decided in 1827, 
Chief Justice Marshall dissented from the court and gave his 
opinion atlength. As was natural to expect, when the decision 
of the court was opposed by so great an authority, the whole 
strength on both sides was put forth. Every authority and 
argument, for and against the position, are there presented ; 
and few more elaborate and satisfactory reports can be found. 

Chief Justice Marshall said he believed that his opinion, 
which had been declared in the court below, gave general 
surprise to the profession, and was generally condemned; still 
he adhered to it. The case is now before the nation, and 
Judge Marshall, great as the authority of his opinion is, will 
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have increasing cause to find that in this case he is disap- 
proved. 

Forensic and judicial opinion had for an age been ap- 
proximating to that declared by the court. In 1812, an action 
of trover had been sustained in England against a corporation, 
(Yarborough v. The Bank of England, 16 East, 6,) and 
1813, in Massachusetts, it was deliberately decided, on the ex- 
ception expressly taken, that an action on an implied assumpsit 
would lie against acorporation. Hayden v. Mid. ‘Turnp, Cor. 
10 Mass. R. 397. In this case the court said, if no direct 
decision in favor of the point could be found, it had been, years 
before, impliedly decided in that court in several cases. 

Although now corporations are more subject than formerly, 
to the laws that govern individuals, and thereby much of their 
irresponsibleness i is taken away ; yet they have advantages 
over individuals, in the great capitals with which they usually 
operate, and the enduring quality of their being; which enable 
them to persevere in their objects for ages s with a steady aim, 
and undiminished capital, free from the paralyzing effects of 
inexperienced youth, or superannuated age, and the distribu- 
tion of estates, which occur in the succession of generations, 
and frequently check individual operations both by want of 
capacity and capital. 

It is the opinion of many that individuals without more 
protection cannot maintain a fair competition with corporations, 
if here they have all the English common law incidents attached 
tothem. And in England and some of the states they have 
been subjected to various restraints. 

In England, corporations, unless it is expressly otherwise 
provided by the charter, are now limited and rendered incapa- 
ble of taking lands without the king’s license. ‘This has been 
effected by a series of statutes, called the statutes of mortmain. 
They were at first designed to restrain the accumulations of 
ecclesiastical corporations. But the statute, 15 Rich. 2. 65, 
declared that civil or lay corporations were within the mischief, 
and it brought them within the prohibition. The common law 
capacity of taking and holding lands by corporations is now, 
in that country, wholly taken away by statute. 

The statutes of mortmain are in force in Pennsylvania ; 
and there, they hold all deeds and devises of lands to corpo. 


rations void, unless sanctioned by their charters. 3 Binney, 
§26. 
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In New York the statutes of mortmain are not in force, 
but there they hold, that by force of their statutes, no religious 
corporation caa sell without an order from the chancellor. 
The evils felt by the power and growing number of corpora- 
tions in New York, induced them, on the amendment of their 
constitution, made in 1821, to provide that in future no cor- 
poration should be created or renewed, without the consent of 
two thirds of the members elected to each branch of the le- 
gislature. By their general statute of wills, now in force, they 
withhold from corporations, the power to become devisees of 
real estate, and in their grants of charters for private benefit 
they now usually insert a clause empowering the legislature to 
alter, modify, or repeal the charter at pleasure. And yet, 
with all these guards against the power and multiplication of 
corporations, the ablest jurists in New York, speak of them 
as growing evils. 2 Kent Com. 219. 

In Massachusetts, where probably there is a greater propensi- 
ty to multiply corporations than any where else, they have all the 
incidental powers, unrestrained by statutes of mortmain or wills; 
and generally they are granted without a clause, reserving to 
the legislature, the power to repeal or modify them. We can 
look for restrictions only to the charters, or the general stat- 
utes regulating and prescribing the powers and duties of 
particular classes of corporations, which are referred to in the 
particular charters, and made a part of them. And it has 
been determined in that state that a corporation can take 
devises and bequests in trust for pious and charitable uses. 
12 Mass. Rep. 546. 

With these broad powers existing in the great and rapidly 
increasing numbers of corporations, this branch of jurispru- 
dence assumes an importance in Massachusetts, and a few 
other states, greater than it possesses elsewhere; and the 
Union may look to the profession in this part of the republic, 
for a just exposition of the rise, progress, power, liability, de- 
cline, and dissolution of corporations. 

It seems to be clear, that we have no corporations but such 
as refer their existence to legislative grant. But when created, 
unless their powers are limited in the charter, they must be 
possessed of all the acknowledged common law incidents to 
them. Some are created for limited purposes. ‘These have 
been called quasi corporations. ‘That means, that they are 
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beings of legislative creation, resembling corporations. But 
they must in truth, be corporations, or they are nothing. 

it is common, in making grants by our legislatures, to pro- 
vide that the companies may ; do certain things mentioned in the 
charters; and that they may purchase, manage, and hold real 
and personal estate, to a specified amount. Atcommon law, by 
being made corporations, they acquired these rights without lim- 
itation. Such language in the charters, although in the form of 
granting privileges, and clothing the grantees with powers, is 
wholly inoperative, as all those powers are incident to their 
being, unless it be judicially determined to be language of lim- 
itation and restraint. By determining such language in the 
grants to have that effect, many, if not most of the evils to be 
apprehended from the exercise of corporate powers, will be 
avoided. And such may well be considered the meaning of 
the legislatures which made the grants, unless it be assumed that 
they were well versed in the rules of common law, and knew 
that the powers they carefully and specifically provided for the 
corporations were theirs as incidents to their becoming corpo- 
rations, without farther legislative provision. And such appears 
to be the view of the subject taken by the Supreme Judicial 
Court of Massachusetts. ‘They have decided that towns, 
parishes, and school districts have powers only sufficient to 
effect the purposes and perform the duties assigned to them 
by the legislature; and when they attempt to “exceed these 
powers, their acts are void. 13 Mass. Rep. 272, 198. 
And in The First Parish in Sutton v. Cole, the court said, 
although the statutes of mortmain were not in force, ¢ still it 
might be inferred from the special power given to various cor- 
porations by acts of the legislature, to hold real and personal 
estate to a limited extent, that corporations created for specific 
objects, would not have the power to take and hold real estate 
for purposes wholly foreign to those objects.” 3 Pick. Rep. 
240. 

It is difficult to discover the reason why the common law 
clothed corporations on the moment of their springing into 
being with so many suapavts int rights. It vested equal power 
in all, though the objects for which they were created were 
almost as various as human operations, some being extremely 
limited in their objects, and affecting the interests of but few 
individuals, and others operating on the most valuable rights of 
large communities. ‘These cannot require prerogatives and 
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privileges of equal extent; and in this respect the common law 
seems to have failed of its usual excellence in its adaptation 
to the wants of society. 

A sounder rule seems to be that every corporation should 
be considered as invested with all the powers necessary to 
effect the legal purposes for which it was created, and no more. 
Whether the establishment of such a rule requires legislative 
provision, or may be achieved by judicial construction, depends 
on the question, whether the English common law relative to 
corporations has been adopted in its full extent in the several 
states, or whether it remains unsanctioned, or has become 
obsolete. In many parts of the country the common law doc- 
trine has been questioned, and in some distinctly denied. The 
author of the Commentaries on American Law says, that the 
modern doctrine is to consider corporations as possessing only 
such powers as are specifically granted in the act of incorpo- 
ration, or are necessary for carrying into effect the powers 
expressly granted. 2 Kent’s Com. 239. Some support to 
this position may be found in a case decided in the United 
States Court in 1804, (Head v. the Providence Insurance 
Co. 2 Cranch, 167,) where the court treated the insurance 
company as not having all the common law incidents to corpo- 
rations, and chose to look to the charter to ascertain the extent 
of its powers. And in New York, in 1818, in the case of the 
People v. The Utica Ins. Co. (15 Johns. 383,) Ch. J. Thomp- 
son said: ‘ Many powers and capacities are tacitly annexed 
to a corporation, duly created; but they are such only as are 
necessary to carry into effect the purposes for which it was 
established. The specification of certain powers operates as 
a restraint to such objects only, and is an implied prohibi- 
tion of the exercise of other and distinct powers.’ ‘The courts 
in Massachusetts have made many decisions, from which it 
must be inferred that they favor the doctrine, and are inclined 
to adopt it, that corporations have no powers but such as are 
plainly granted in their charters, or are clearly necessary to 
effect the useful purposes for which they were created. Such 
rules of construction can hardly yet be considered as establish- 
ed any where in their full extent. In the courts above referred 
to, the common law incidents to corporations are sometimes 
cited with approbation, and in other state courts they are gen- 
erally referred to without qualification. ‘The evident utility of 
the new construction will probably soon recommend it to gen- 
eral adoption. 
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When such becomes the declared law of the states, and 
when it shall become the law that corporations are generally 
liable for the acts of their authorized agents ; for contracts by 
implication; for all wrongs and injuries that they are capable 
of inflicting; and for all injurious omissions to perform their 
duties, there will be no longer need of statutes of mortmain 
and wills; or constitutional impediments or restraints to the 
multiplication of corporate charters. ‘It might still, however, 
be wise for legislatures to reserve more direct control over 
corporations of future creation than they are accustomed to do 
in most of the states. ‘The enjoyment of a corporate franchise 
is not of common right. It is the grant of the whole people 
of certain powers to a few individuals, to enable them to 
effect some specific benefit, or promote the general good. 
When the corporation fails to produce the expected benefit, 
and far more when its charter is perverted to injurious pur- 
poses, the whole people ought to have the power to control 
the operations, and even to revoke the charter. 

When these doctrines shall become fully established, and 
legislatures grow careful to reserve visitatorial powers in grant- 
ing charters for civil corporations, the fear and apprehen- 
sion of corporations now existing, and too justly forced by 
experience into the public mind, will probably subside. Such 
fears have induced the legislatures in some of the states to 
adopt measures, which should, and to a great extent do, deter 
the public from encountering the perils resulting from the 
ownership of the corporate stocks. 

The making of every corporator liable in all events for 
every debt of the company, may tend to protect the individuals, 
who deal with them, from danger of loss, but it will rob the 
public of many of the benefits that should result from the ex- 
ercise of corporate charters. Prudent men will not take stock, 
if thereby they must become general copartners with all the 
other stockholders, who may become their associates without 
their consent, and in defiance of their opposition to such fel- 
lowship. Such a provision has heretofore been introduced in 
the grant of charters for manufacturing purposes in Massachu- 
setts. The effect has been to drive millions of capital into the 
neighboring states for investment. And there it will remain. 
It is questionable whether the recent alleviating act is an ade- 
quate remedy. ‘True policy requires that charters of corpora- 
tions should be well ; guarded, carefully adapted to their objects, 
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and kept under wholesome legislative and judicial control. But 
they should be made entirely free from onerous and appalling 
liabilities, the tendency of which is to drive prudent men from 
them, and to leave them in the hands of desperate speculators. 

Another quality ascribed in the ancient books to aggregate 
corporations is immortality. And on this incident many curious 
and whimsical theories have been built. ‘This position is as 
false as itis absurd. ‘Fhe most striking practical comment on 
it is, that a large proportion of those that have been created 
in Europe, and many in this country, have ceased to exist ; 
their immortality notwithstanding. It is only true to this 
extent: that when their duration is not limited in the grant, 
they are capable of being made to endure indefinitely, provided 
from time to time the necessary measures are taken to con- 
tinue their succession, and provided they continue to effect 
the objects for which they were made, and refrain from violating 
the laws. They may be dissolved in various ways, as by the 
limitation of time contained in the acts establishing them, by 
surrendering their charters, by the death of all the members, 
and by forfeiture of charter, through negligence or abuse of 
its franchises. 

Since so great a portion of our national wealth is held and 
managed by corporations, the laws applicable to them ought 
to be very diligently studied by American lawyers. The 
growing importance of the subject demands, and it is hoped it 
may ere long receive, increased attention. 


Art. VIIL—THE LATE HON. GEORGE BLISS. 


Tuts journal has recently lost the services of a distinguish- 
ed contributor to its pages, and Massachusetts those of an 
eminent civilian, in the decease of the Hon. Georce Buss, of 
Springfield. It devolves, therefore, appropriately upon us, to 
make such record, as lies in our power, of his life and char- 
acter. 

Mr. Bliss was born at Springfield, on the 13th of December, 
1764: he was educated at Yale College, and graduated with 
the class of 1754. On leaving college, he immediately com- 
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menced the study of the law in the office of his father, Moses 
Bliss, Esq. a ‘sound lawyer, and skilful special pleader,’ 
and extensively engaged in the business of his profession, in 
the county of Hampshire. ‘The son was adimitted to practise 
as an attorney in 1787. 

It is well known to those conversant with the history of 
Massachusetts, that at this period her political sky was sadly 
overcast. The insurrection of Daniel Shays was attracting 
fearfully the attention of all; and the prominent scene of its 
operations was in the immediate vicinity of Mr. Bliss’s resi- 
dence. At Springfield the forces of the insurgents were at 
length routed and dispersed, and all their hopes were blasted. 
Mr. Bliss, then a Jaw-student, entered with zeal and vigor into 
the cause of the government, and enlisted as a private in a 
company of volunteers. Tradition has furnished many anec- 
dotes, illustrating, thus early, the firmness and resoluteness of 
character, which distinguished him through life. 

Upon the restoration of quiet and good order, he devoted 
himself earnestly to the business of his profession. He be- 
came a member of the House of Representatives of his native 
state in 1800, and of the Senate, in 1805; to these stations he 
was afterwards repeatedly elected: he was also, for several 
years, a member of the executive council ; and, on the erection 
of Maine into an independent state, received the appointment 
of commissioner, under the provisions of the act of separation. 
He was for a long time, one of the board of visiters of the 
Theological Institution at Andover, and a trustee of Williams 
College. He was president of the Prison Discipline Society, 
and connected with many other religious and charitable asso- 
ciations. The degree of LL. D. was conferred upon him by 
Harvard University in 1823, about which time he retired from 
the active duties of professional life. He died at Springfield, 
on the 8th of March, 1830. 

Mr. Bliss gave himself, with exemplary diligence and assi- 
duity, to the study and practice of the law. He was a steady 
and regular student, and looked into the whole science broadly 
and deeply. ‘The law was peculiarly and eminently the pro- 
fession of his choice. His mind was framed, beyond most 
minds, for that thorough, patient, continued investigation and 
research, so indispensably necessary to distinction in legal 
pursuits. He manifested, from the commencement of his 
career, uncommon earnestness of zeal and energy of applica- 
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tion, and suffered no obstacles to stand in bis way. If there 
ever was an individual, of whom it could with truth be said, 
that he loved the study of the law on its own account, that 
individual was Mr. Bliss. It was not enough for him, to be 
able, as cases occurred, to supply what might suffice for the 
current emergency, from such sources as were at once access- 
ible. He viewed the questions presented to his mind in all 
their bearings, and brought to their full and deep consideration 
all the varied learning, with which he had richly and abun- 
dantly furnished himself. His memory was strong and tena- 
cious, and he had cultivated it in a very high degree by those 
habits of close and fixed attention, to which he had accustomed 
himself from his earliest years. His mind, too, was regularly 
trained and disciplined; what he acquired in the course of his 
reading and study was well arranged, and turned to the best 
account. It was not a mass of materials thrown together con- 
fusedly, but so disposed as to be readily brought into exercise 
as opportunities occurred. His view of the objects and im- 
portance of the law was such that he was led early into a 
severe examination of all those principles, which lie at the 
foundation of a sound morality, and of every true system of 
rights and duties. Hence he was able at once to bring every 
question, which was presented to him, to the test of leading 
principles, and thus to discriminate accurately in the applica- 
tion of adjudged cases. With his uncommon resources of 
professional learning, it will not appear strange, that he was on 
all occasions prompt to throw light upon any topic connected 
with the law, which was offered to his consideration. His 
intellectual powers were vigorous, acute, and active, and were 
happily fortified and sustained by a spirit and resolution, which, 
far from shrinking from labor, rather delighted in it, even 
under its severest forms. 

Mr. Bliss commenced the practice of the law at a time 
when abridgments and digests did not abound to such an 
extent as at present. From necessity, therefore, not more 
than from choice, he was induced to go to the fountain-heads. 
He always felt and expressed a cordial dislike of every attempt 
to save or diminish labor in the acquisition of what was really 
valuable. He was deeply and thoroughly imbued with the 
ancient learning of the law; and in his researches, which gave 
him not less delight than instruction, he undoubtedly left most 
of his cotemporaries far behind. From this fund of sound 
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juridical science, he always derived important aids in his more 
elaborate arguments at the bar, and thus was enabled to 
strengthen his positions with an array of authority and of learn- 
ing, which to many seemed startling and formidable. He was 
distinguished by his attainments and skill in special pleading, 
and was strongly attached to this branch of the law. In his 
pleadings, generally, he was very full, minute, and cautious, 
and perhaps was liable to the charge of being diffuse. He 
was familiar with most of the ancient as well as the modern 
books of pleading, and recommended the study very earnestly 
to those, with whose education he was entrusted. 

Mr. Bliss was more happy in his arguments to the court, 
than in his addresses to the jury. From the character of his 
mind, and the course of his studies. this would naturally be 
expected. Making a business of study, and addicted to habits 
of close, deep thinking, he had in a good degree neglected 
those subsidiary resources, upon which the mere advocate 
must very much depend, to interest and enlighten a jury, and 
insure their attention. No man, however, understood better 
the rules of evidence, or could apply them more readily. In 
the examination of witnesses he was astute and penetrating, 
and in arraying the testimony, and presenting it to the jury, he 
was direct and methodical. In his language, he was plain and 
simple, seeking no aid from ornament, but directing what he 
had to say, in the style of business, to the understandings of 
those he was addressing. Purely intellectual himself, his only 
care was, to get a strong hold of the intellect of others. For 
this reason, he was always heard with the deepest attention, 
when arguing a question of law in the presence of the court: 
here he was always distinct, clear, and forcible. 

In his whole bearing as a jurist, and in all his various rela- 
tions at the bar, he was eminently distinguished by fidelity, 
integrity, honesty of purpose, and high moral purity. His 
manners wore the semblance of austerity; yet such was not 
his temperament. ‘The appearance arose entirely from his 
being habitually a man of thoughtfulness. In the ordinary 
intercourse of life, and amongst those, with whom he was inti- 
mate, he was always accessible; his conversation was full of 
instruction, enlivened with interesting anecdotes and occasional 
sallies of wit. 

In the formation of his opinions, he was never careless or 
hasty. He examined every matter deliberately, whateve: 
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might be the degree of importance to be attached to it: in his 
endeavors to arrive at pure truth, he was always earnest and 
conscientious. Patient and unremitting in his researches, he 
yielded the results to which his mind honestly conducted him, 
only to researches equally patient and unremitting, and to the 
evident superiority of truth. Hence he was sometimes deem- 
ed unduly pertinacious, in that he could not be induced to 
surrender his own deep convictions to the first, and oftentimes 
mistaken impressions of others. 

Previously to the establishment, within a short period, of 
numerous law schools in various parts of the country, it is 
known that Mr. Bliss’s oflice was very much resorted to by 
students, and the care which he took in their education, is 
equally tine known. ‘The public employments, in which he 
was engaged, which occupie da large share of his time, to- 
gether with the precarious state of his health, necessarily with- 
drew | his attention almost entirely from the business of instruc- 
tion, during the last few years of his life. The pains which 
he took in guiding the early studies of his pupils, and in im- 
buing their minds with sound views of the law, and with hon- 
orable and manly principles of practice, were unremitting, and 
worthy of his own high character r. He was the first instructer, 
it is believed, in Massachusetts, who furnished his pupils a 
regular and systematic course of lectures upon the various titles 
of the law. ‘The learning, embodied in these lectures, affords 

ainple testimony of the extent of his acquirements, and of his 
profound legal talents. ‘The work, though left in a somewhat 
unfinished state, might very readily be prepared for the press; 
and it probably would have been already, had it not been 
anticipated very recently, by two publications of similar char- 
acter, by eminent living jurists. 

A favorable specimen of Mr. Bliss’s style of writing and 
mode of reasoning, lias heretofore been presented to the read- 
ers of this journal, in the elaborate review of ‘Jackson on 
Real Actions,’ contained in the second number. Without 
alluding at all to the point in issue between the learned contro- 
vertists, it may be sufficient to say, that Mr. Bliss was probably 
one of the very few lawyers, in or out of Massachusetts, who 
could have written such a review of a work, which itself, per- 
hi aps, could hardly have come from _ other pen than that of 
its distinguished author. ‘To most law yers, the intricate and 
abstruse learning of both is very much a hidden mystery. 
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Mr. Bliss has contributed largely to the history of the prac- 
tice of the law in his native state, by a published address, origin- 
ally delivered to the members of the bar, in the Hampshire 
Circuit. In this address, he has also portrayed the characters 
of many of the distinguished lawyers during, and since the 
Revolution. The care and accuracy with which he conducted 
his researches, and the simplicity with which he arranged and 
disposed of his materials, are happily exemplified in this address, 
as they also are in another printed discourse, upon an interest- 
ing occasion, commemorative of the early settlement and his- 
torv of his native town. 

Profound as were the attainments of Mr. Bliss in the science 
of the law, his attention was very far from being confined ex- 
clusively to his chosen profession. ‘To his intimate friends it 
is well known, that theological studies occupied quite a large 
share of his time and thoughts. ‘These studies were happily 
adapted to the peculiar character of his mind. The love of 
investigation had here free scope; and he gladly seized every 
suitable opportunity to indulge himself in this diversion from 
his ordiaary pursuits. Religious principles were early im- 
planted in his mind, and his impressions concerning the im- 
portance of regulating the heart and the life by the precepts of 
Christianity, were so deeply fixed, that, whilst in college, he 
made a public profession of his attachment to that system of 
religious belief, to which he afterwards uniformly adhered. 
It was the crowning excellence of his character, that he was 
a devout and consistent Christian. 

To all the various tepics, of pervading interest, connected 
with the legislation and politics of the times, his attention was 
steadily directed; and to the consideration of them, he brought 
the contributions of his vigorous intellect. Upon all such 
subjects, he formed his opizions in the spirit of entire inde- 
pendence. When deliberately formed, they were not easily 
surrendered; for he maintained them firmly, fearlessly, and 
honestly. 

Mr. Bliss was a man of uncommon simplicity of character, 
and singleness of purpose ; he was, in the legitimate meaning 
of the terms, modest and unassuming; for with all his great 
attainments, he never manifested a sense of his own superiority. 
In all the relations of life, public and private, he was faithful, 
devoted, philanthropic. He was, upon all occasions, rea dy 
to do his duty, whatever might be the consequences; and he 
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possessed, and uniformly maintained, a stern integrity, which 
all felt and acknowledged, to be his distinguishing characteristic. 

By steady and well-directed exertions, and a diligent and 
unwavering devotedness to the business and studies of the 
profession of his choice, he achieved an eminence, which all 
may envy, but which few can attain, except by the same 
means. His example, therefore, we may safely commend to 
the young, who are panting to acquire a name and character, 
that shall be enduring and unspotted. 


Art. VIIIL—INSTRUCTIONS TO REPRESENTATIVES. 


WHETHER representatives are bound by the instructions of 
their constituents, is a question which is much discussed in this 
country. ‘The obligation of such instructions is often asserted 
in strong language in the newspapers and at popular meetings ; 
and to deny it, is sometimes denounced as a political heresy 
of the most serious character. ‘The nature of our institutions 
evidently gives this question a deeper interest in this country, 
than in any other. 

The opinion of Burke on this subject, as delivered in bis 
celebrated speech to the electors of Bristol, is probably famil- 
jar to our readers. Ina few sentences, but sentences rich with 
argument and wisdom, he attacks and refutes the popular doc- 
trine upon the right of instruction. This speech appears to 
be the basis of the greater part of what has since been written 
on the same side of the question. © Indeed, the correctness of 
his conclusions is so manifest, that we should hardly think it 


had not found numerous and zealous supporters in the United 
States. 

In considering this question, it should be always borne in 
mind that those who deny the right of constituents to give 
binding instructions to their representatives, admit in the fullest 
manner their right to meet and express their opinions. It is 
hardly necessary to say that the representative ought to listen 
with respectful attention to the advice of the body of men by 
whom he has been chosen; all that is denied, is, that he is 
under any obligation to vote in conformity to their wishes. 

This right of instruction, if it exist in this country, must arise 
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out of the provisions of the constitution, or be a necessary con- 
sequence of the relation of representative and constituent, or 
be established by long usage. 
It cannot be denied that some of our state constitutions 
assert this right in express terms. Whether this provision 
means instructions by which the representative is to be bound, 
seems to us doubtful. ‘The earliest provision which we have 
found upon this subject is in the constitution of North Caro- 
lina, which passed December 18, 1776. The declaration of 
rights j in this instrument asserts, ‘That the people have a right 
to assemble together, to consult for the common good, to in- 
struct their repre sentatives, and to apply to the legislature for 
a redress of grievances.’ Since that time, the same provision, 
a little amplified, has been inserted in the constitutions of 
Maine, New Hampshire, Vermont, Massachusetts, Ohio, In- 
diana, Illinois, and ‘Tennessee. ‘The only variation worth 
noticing is, that in these constitutions, the right to assemble 
which is claimed, is qualified by the expression, ‘in an orderly 
and peaceable manner,’ or something equivalent. The addi- 
tion, however, is of no consequence in our present inquiry. 
Several of the other state constitutions, which contain the re- 
mainder of the provision, omit the claim of right to instruct 
representatives. It seems to us that this right to instruct, 
whatever it may be, is reserved to any meeting of any number 
of individuals. This is evident from taking the whole article 
together. The right reserved is for the pe eople, meaning ob- 
viously any portion of the people, to assemble together, for any 
one of three purposes mentioned, namely, to consult for the 
common good, to instruct representatives, and to petition fora 
redress of grievances. ‘The right reserved is not for the citi- 
zens of any representative district to assemble to instruct their 
representative, but for any meeting of citizens to instruct 
representatives. If it be attempted to confine this right to the 
meeting of the voters of a particular district, then we must say 
that no meeting to consult for the common good, or to petition 
for a redress of grievances, is authorized, except a regular 
meeting of the voters in a district which is entitled to choose a 
representative. Few, we believe, would contend for such a 
limitation on public meetings. 
Another reason for doubting whether the right to instruct 
representatives which is asserted for the people, means any 
thing more than a right to advise them, is, that no one of these 
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constitutions provides any mode in which instructions are to be 
given. The provision, according to our construction of it, is 
clear, and effect is easily given to it; but to suppose the right to 
instruct means the right to bind the representative’s vote, ren- 
ders the provision obscure, and difficult to be carried into 
operation. If the constitution of any state designed to give 
the persons choosing a representative a power to direct his 
votes whenever they thought fit, it would have provided how 
the meeting should be held, how the instruction should be 
communicated to the representative ; and would also have de- 
clared that if he refused to execute it, he should lose his seat, 
and, at any rate, that the will of his constituents should be 
counted as a vote, notwithstanding the contrary opinion of the 
agent. 

Waving, however, the construction of the provision in the 
state constitutions, we shall only inquire as to instructions to 
representatives in Congress, though nearly the same arguments 
will apply in all the states in which the constitutions do not 
expressly declare a right of instructing representatives. 

The constitution of the United States does not give any 
authority to constituents on this subject, in express terms. And 
such an authority is not only, not implied in any of its provisions ; 
but, on the contrary, cannot be reconciled either with the letter 
or the spirit of that instrument. The constitution says, ‘ All 
legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a senate and house 
of representatives.’ If any power of directing legislation re- 
mained with any other body of citizens, it would have been 
specified in this place ; for if representatives are subject to the 
direction of the voters of the respective districts in which they 
are chosen, and the senators to the directions of the legisla- 
tures of their respective states, it is evident that all legislative 
powers are not vested in Congress, since there are other bodies 
which can control Congress. The grant of legislative power 
to Congress commences with these words, ‘ The Congress shall 
have power,’ and then specifies certain subjects of legislation. 
This provision is entirely inconsistent with the idea of any 
exterior force which is to direct the proceedings of Congress. 
The senators and representatives are also required to be bound 
by oath or affirmation to support the constitution. ‘This surely 
is because they are the persons on whom alone the responsi- 
bility of the legislation of the United States depends. 
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Is then the right of instruction a necessary incident to the 
relation of representative and constituents? I[t is sometimes 
said that a representative is a special agent, bound to act in 
conformity with the will of his principals. This is taking the 
question for granted. But, it seems to us that a representa- 
tive is no more, and in no different manner, the agent of the 
persons who elected him, than any other public functionary is 
the agent of the body by which he is chosen. 

It is true that members of congress or any legislative body 
are properly called representatives of the people, but judges, 
sheriffs, and governors are equally representatives of the peo- 
ple. All power, according to the theory of our government, 
springs from the people. ‘They are the supreme authority. 
The people, being too numerous to act in their collective 
capacity, have appointed certain persons to exercise the differ- 
ent functions of government. ‘The duties which are to be 
performed by judicial, executive, and legislative officers, are 
of such a nature that they cannot be exercised by the whole 
people. ‘The governor and sheriffs of a state, are represent- 
atives of the executive, the judges of the judicial, and members 
of the legislature of the legislative power of the state. So it 
is with the government of the United States. ‘These three 
powers are executed by three different sets of functionaries. 
All these officers are not chosen directly by the people, but 
all their powers rest upon, and originate in the people. And 
we cannot see how the power of choosing a legislative officer, 
can give the right of instructing him, any more than the 
power of choosing the president, should give the electoral col- 
leges the right of instructing him; or the power of appointing 
the judges of the supreme court should give the president 
and senate the right of directing the decisions of that court. 
In many places, as in New York, the sheriff is chosen by the 
people of a county; yet it has never been pretended that he is 
under any obligation to obey the instructions of the voters of 
the county. In Vermont and Rhode Island the judges are 
chosen annually by the legislature; yet it would be thought 
monstrous, and a most flagrant outrage on the judiciary, for the 
legislature to attempt to direct the mode in which particular 
cases should be decided. ‘The governors of Maryland and 
other states, are chosen by their respective legislatures. Can 
the legislature, therefore, in one of these states, direct the 
governor as to the discharge of his executive duties; direct 
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him to appoint this or that individual to an office, or to pardon a 
prisoner ? 

An analogy has sometimes been supposed to exist between 
ambassadors from sovereign states, and representatives. It is 
said that ambassadors are bound by their instructions, and 
therefore that representatives ought to be so too. But the 
analogy is false. Ambassadors derive all their power from the 
nation by whom they are sent, and are therefore bound by 
orders from the constituted authorities of that nation. Buta 
representative derives none of his authority from the body of 
electors who choose him. His authority is derived from the 
nation, and expressed in the constitution. 'The nation, in 
order to have some organ for legislation, nas directed that the 
members of the legislature should be chosen in a certain man- 
ner. ‘The only power which the nation has delegated to any 
particular district, is to choose a representative. When that 
is done, the district choosing him has no further power. Un- 
doubtedly the nation, in framing a constitution, might have 
given this power of instruction to the bodies choosing the re- 
presentatives. But as it is not given, it does not exist. The 
whole legislative power belongs to the body to whom the nation 
has delegated it; no other portion of the nation can have any 
part of it. The power of choosing a public functionary, we 
repeat it, does not in this case, any more than in that of 
sheriff, a judge, or a governor, imply the right to direct his 
proceedings. 

It being clear, therefore, we think, that the right of instruct- 
ing representatives is not given by the constitution, and does not 
arise necessarily from the relation of a representative to his 
constituents, it remains to consider whether such a right may 
not have been gained by long established usage. On this 
point there can be no doubt. ‘There has not been such a long 
continued and peaceable enjoyment of this privilege as to extab- 
lish that as right which commenced in wrong. ‘The instruc- 
tion of representatives has been sometimes attempted, but the 
binding obligation of these instructions had been generally con- 
tested. Many cases have occurred in which representatives 
have voted contrary, not only to the known wishes, but the 
express instructions of the body which elected them. And 
we do not know that it has in any case been questioned that 
their votes were valid. ‘This alone seems almost decisive of 
the question, if it depends on usage. 
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The same attempt has been often made by state legislatures 
to instruct the senators of their respective states in-‘Congress. 
But a grosser usurpation of power cannot be named, or one 
which exhibits more clearly the absurdity of this assumed right 
of instruction. ‘The constitution provides that the senators 
shall be chosen by the legislatures of the states. This is all 
the power given those bodies in this respect. When chosen, 
the senate becomes a branch of the legislative power of the 
nation; and also a part of the executive power, as counsel to 
the president. ‘The senators are in no sense the ambassadors, 
or agents, or representatives of the state legislatures. If it be 
admitted, which it is not, that they are delegates from the 
several states in their sovereign corporate capacities, then the 
states, and not the legislatures of the states, have the right of 
giving them obligatory instructions; and nil this right is con- 
ferred upon the legislatures, it is a manifest stretch of author- 
ity for them to attempt to exercise it. It is assuming a power 
which the people never gave, and never designed to give them. 
Whence is this supposed power derived? It is not found in 
the United States constitution. . is not, that we recollect, 
found in any state constitution, and if it were, it would have no 
force, because it cap | be an attempt to change the constitu- 
tion of the United States. ‘The members of the state legisla- 
tures are chosén because they are supposed to understand the 
business of the state, not because they are familiar with the 
business of the nation. As a matter of fact it will not be dis- 
puted that many persons are found in our state legislatures, 
who would not be thought suitable for members of Congress. 
And yet, these men, chosen for a particular object, have as- 
sumed to thems elves the prerogative of giving instructions to 
senators in Congress, with regard to objects of an entirely dif- 
ferent nature. The interference appears to us utterly unau- 
thorized. Who would not prefer to trust to the discretion of 
the senators in congress of his state, in a matter of national 
concern, than to the will of a majority of the state legislature? 

Though the state legislatures have thus attempted to direct 
the legislative course of their senators, we are not aware that 
they have ever attempted to interfere with any of their pro- 
ceedings as counsel to the president. We believe that it is 
not usual to instruct them when to ratify and when to reject a 
treaty ; or what nominations they must approve, and what they 
must oppose. We cannot see why any distinction of this 
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kind should be made. If the United States are ambassadors 
from the state legislatures, there is no reason why those legis- 
latures should not have as great a right to direct their execu- 
tive as their legislative proceedings. 

It is often said that if a representative cannot conscientiously 
comply with the wishes of his constituents, he ought to resign. 
This ‘course has, in fact, been adopted in some instances. 
But, if we do not entirely mistake the nature of the represent- 
ative’s duties, he is under no obligation, in such a case, to 
give up his seat. If he is the mere organ to express the will 
of his con stituents, he ought to do SO 5 and he incurs no moral 
responsibility for any vote he may give in conformity to their 
direction , though his private opinion may be entirely opposite. 
But if, as we believe, he is not the agent of the little body by 
wh om he is chosen, but the servant of the whole people , and 
bound to consult the genera | welfare, why should he resign hits 
seat, and thus refuse to vote as the general good demands, 
rather than act contrary to the will of his constituents, ane 
at the same time e professes not to be bound to obey? 

But the most ‘important question remains behind, whether it 
is expedient that constituents should bind their repre sentatives 
by their instructions; for if it is expedient, it would be easy to 
give them such a right by an amendment to the constitution. 
On this point, however, we entertain even less doubt, if pos- 
sible, than on the others. ‘To admit such a right in the con- 
stituents, would, as it seems to us, at once. subvert all the 
advantages of our present system of government, and render 
nugatory all the checks and balances provided by the constitu- 
tion. 

What is the object of a representative government? It is 
to ensure the election of the best men to administer the exec- 
utive, legislative, and judicial functions. The people, in their 
collective capacity, are obviously incapable of action. ‘The 
mass of the people, even in the most enlightened community, 
can never be fitte d fo r statesmen or judges. How monstrous 
and absurd would it appear to call a town meeting to vote upon 
a common que stion of legislation, even in a case where no ~- 
citement existed. But supposing passion or feeling to be 
excited, who should be willing to confide in the judgment of 
such a meeting? ‘The most popular orator would usually 
carry the day. ‘To prevent the influence of sudden feeling 
aud prejudice in our legislation, has always been a problem, 
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and one which is not yet completely solved. Men are fal- 
lible; and, even when acting with the purest motives, are 
liable, sometimes, to mistake their own true interests; and 
sometimes to lose sight of the rules of rectitude and honor. 
More especially when they are acting in large numbers, 
and under the influence of a sudden excitement, they are 
in great danger of being led into measures, of which their 
cooler reason would disapprove. It is, therefore, provided 
that a certain age shall be requisite for members of congress, 
in order to exclude the ignorance and rashness of extreme 
youth. It is provided that the legislature shall consist of two 
branches, one more numerous than the other ; in order that no 
law shall be passed until it has been deliberately discussed by 
two different bodies, one of which being composed of a smaller 
number and chosen for a longer period, may be supposed to be 
less under the influence of temporary passion and prejudice. 
And yet after all this care to secure deliberation, no act of 
legislation becomes a law until it has received the sanction of 
the President—of a single individual, conspicuous and respon- 
sible. If the right of instruction could be fully exercised so 
as to bind all senators and representatives, this whole system 
which the constitution has raised with so much care, would be 
overthrown ; all the guards which have been given in order to 
secure a carefukand deliberate examination of every subject, 
and to protect legislation from the influence of sudden and 
popular emotion, would become worthless. 

Again, carry the right of instruction into full operation, and 
society would be thrown into a perpetual turmoil. There 
would be no end to instructions. Every town would be called 
together almost daily to deliberate upon tie projects of political 
fanatics. Representatives, instead of going to Congress to 
consult together for the public welfare, and mutual information 
on the subjects of debate, would come with their orders in 
their pockets, callous to argument, and compelled to follow 
them, though reasoning should be used-which they feel would 
convince their constituents if it could be laid before them. 
New evidence might be produced and new circumstances might 
occur which would change the vote of the representative, if he 
was. acting according to his own opinion ; and yet he would be 
bound to follow the tenor of his instructions. The very object 
of a meeting of Congress, deliberation for the®public good, 
would, in this manner, be defeated. 

VOL. I1V.—NO. VIII. 41 
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The opinions which we advocate, cannot be objected as not 
sufficiently popular, for the power of re-election gives the con- 
stituents as great an influence over their representatives as is 
desirable. Besides, will any one who has paid any attention 
to the history of our country, deny for a moment that the voice 
of the people is sufficiently heard in the halls of Congress? 
Is it not more common, on the contrary, for representatives to 
partake too deeply of the narrow party feelings and local jeal- 
ousies of the little communities which elect them? We are 
happy in believing that the majority of our citizens are desi- 
rous that the public councils should be guided by wisdom and 
justice. But there are questions daily brought before the 
national legislature, which the great majority of the commu- 
nity, including many individuals of education and talents, are 
incapable of deciding correctly as they arise, because their 
attention has not been devoted to such subjects. ‘To compre- 
hend fully these questions, requires the mind to be trained to 
the business by long practice and study. To say that without 
this previous preparation they are bevond the reach of the 
majority of men, is no more discreditable to them, than it is 
to say that they are not born priests, doctors, engineers, law- 
yers, merchants, blacksmiths, or carpenters. No individual 
can know every thing which is important to his own personal 
welfare or the public good. On many subjects, even in the 
most enlightened community, every one must trust much to 
the discretion of others, who are more conversant with those 
subjects. And though the right of an individual to instruct his 
private agents, is unquestionable; yet it is a right which he 
exercises very rarely in matters, with the details of which he 
is not familiar. He is content with dismissing his agents, if he 
finds they do not perform the business entrusted to them faith- 
fully. No one, for instance, thinks of directing bis attorney 
how to frame a plea, or his physician how to ascertain a dis- 
ease, or what medicine to prescribe; or pretends to tell his 
carpenter what tools he must use, or his blacksmith how long 
he must keep his iron in the fire. All that the employer, in 
cases of this kind, can do, is to select persons in whose skill 
and fidelity he can confide. So it is in regard to legislation ; 
the voters can judge of the integrity and capacity of their re- 
presentatives, though they cannot of many questions which 
must come before the legislative assembly. One provision in 
a bill is objected to as being unconstitutional, another because 
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it is not in accordance with the general system of the United” 
States on the same subject, a third, because it will operate 
upon a subject which it was not intended to affect. One section 
is too narrow, and another too broad in its extent. One 
clause is inconsistent-with the general object of the bill, and 
requires to be struck out; another is obscure, and must be 
amended. Scarcely a bill of any importance is introduced, in 
which questions of this kind do not occur. The mode in 
which they are determined, may involve important interests. 
Yet it is evident that a popular meeting could not act upon 
these questions. 

It is indeed so obvious that popular meetings are not suitable 
for examining the details of legislation, that all which they have 
generally attempted has been to givesgeneral instructions upon 
a subject of interest, as to favor, or to oppose some particular 
measure. But even this power, restricted as it is, would be 
found inconvenient and dangerous in its operation. The con- 
stituents cannot know the exact form of the proposed measure, 
or other causes, which may be such as ‘would entirely reverse 
their wishes with regard to it. The representative, for in- 
stance, is ordered to vote for an increased duty on a particular 
article; but the bill introduced increases the duties upon other 
articles, and he thinks that his constituents will be more injured 
by the increase in the latter case, than they will be benefited 
by it in the former. Ought he to be bound to follow their 
instructions blindly, or to vote according to what he believes 
to be the interest of the country? Again, the representative is 
instructed to vote for war with a foreign nation. But when 
the question is brought forward, news arrives which renders 
an accommodation by negotiation, probable. Ought he to be 
bound to join with an angry party, in a declaration of war; 
though he cannot tell what effect the news might produce upon 
his constituents? ‘The trath is, that neither the expressed will, 
nor the known wishes of constituents, to whatever respect they 
may be entitled, but the public welfare, ought to be the guide 
of the representative’s conduct. 

We have given a few pages to this subject, not because it 
appears to us at all difficult, but because it has been much 
misunderstood and misrepresented. Indeed, the position that 
the bodies of voters who elect representatives, and that the le- 
gislatures of the states,constitute portions of the legislative power 
of the United States, as they must if their instructions to sen- 
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ators and representatives are binding, seems to us such an obvi- 
ous absurdity, that no argument can make it appear to us more 
unreasonable than the mere statement of the proposition. We 
find it difficult to conceive how any person, considering the 
question coolly and dispassionately, can come to any other 
conclusion than that the right of giving binding instructions to 
representatives is not given expressly by the constitution, and 
that it is not a consequence of the relation between the rep- 
resentative and his constituents; but, on the contrary, that the 
provisions of the constitution, and the nature of the office of a 
representative as a member of the national legislature, distinctly 
negative such a right; and further that it is inexpedient that 
constituents should have such a right, as in most cases it would 
be impossible for them ¢o exercise it at all, and in those in 
which it would be possible, it could not be exercised either 
with advantage or safety. 





Art. IX.—LARCENY IN A SHIP IN PORT. 


MUNICIPAL COURT OF THE CITY OF BOSTON, ? Before the Hon. Pe- 
July Term, 1830. TER O. THACHER. 


The Commonwealth v. Samuel Hickman. 


Tuts was an indictment found at the May term of the Mu- 
nicipal Court for the county of Suffolk, and contained two 
counts. The first alleged that ‘ pieces of coin of the value of 
$50, of the property of Asaph Gray,’ the master, had been 
stolen by the defendant from on board a certain vessel called 
the schooner Chatham. ‘The second count was substantially 
the same, but averred the property to be in Joshua Phelps, the 
consignor. 

At the trial before Thacher, Judge, a verdict was found 
against the defendant, and a motion in arrest of judgment was 
filed, and argued at the July term by J. Pickering and William 
Parker, Esqs. for the defendant, and J. T. Austin, Esq. for the 
Commonwealth. 

The grounds in arrest of judgment were : 

!. Because the property is alleged to be taken from on 
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board the vessel, but the indictment does not contain the name 
of the owner of the vessel. 

2. Because it appeared at the trial, that the defendant was 
at the time of the taking alleged in the indictment, the second 
officer of the vessel and a part of the ship’s company, and could 
not, within the meaning of the statute, be deemed guilty of 
stealing from the vessel, to which he so belonged. 

3. Because the indictment was not sufficiently explicit to 
warrant a conviction upon the statute, not averring that the 
vessel was ‘ lying within the body of the county,’ as the stat- 
ute requires. 

W. Parker contended that as the 6th section of the statute 
upon which the indictment was founded, referred to the 4th 
section, in allusion to the ship or vessel, it was necessary that 
the name of the owners should be specifically set forth, and 
cited the 12 of statute of Anne, c. 7, from which the statute 
of Mass. was taken, and he argued that the English decisions 
upon the subject would regulate the construction of the statute 
of Massachusetts. To this point he cited The King v. White, 
1 Leach, Crown Cas. 286; 1 Stark. Crim. Plead. 210 & 
seq; Rex v. Gould, 1 Leach, Crown Cas. 257 ; in which it is 
laid down, that in an indictment for burglary the name of the 
owner of the house should be averred, in order to sustain the 
aggravated part of the offence; and the present was presumed 
to be a parallel case. As to the analogy of the case of a ves- 
sel to that of a dwelling house, he cited the precedent in Davis’s 
Justice, p. 444, and in note to the same. 

To the 2d point, the following cases were cited: Rez v. 
Thompson and Daniel, | Leach, 379; Rex v. Gould, 1 Leach, 
257. For aught that appears in the present case the vessel 
might have belonged to the defendant. 1 Salk 370; Rex v. 
Clark, East’s P. C. 5143; Starkie’s Crim. Plead. 143, 214; 
Rex v. Pike, | Leach, 357 ; Stat. 24 Geo. 2. c. 45; Rex v. 
Edwards, 1 East’s Rep. 278. 

To the 3d point, the following authorities in support of the 
position that it should have been farther alleged in the indict- 
ment, that the vessel was, in the language of the statute, lying 
within the body of the county: Foster Cro. Law 130; ibid 
423; Davis’s Justice, 444; 2 Hale 1702; Rex v. Pemberton, 
Burr. Rep. 1037; King v. Matthews, 5 T. R. 164; Rex v. 
Leigh, 1 Leach, 63 ; Bill of Rights of Mass. art. 12. 

The latter case was an indictment upon statute of Geo. 2, 
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for stealing goods, wares, and merchandise, and the proof was 
of dollars and guineas, and these were held not to be within 
the description in the indictment. 

[We have not been furnished with minutes of the argument 
on the side of the prosecution. ‘The authorities cited by Mr. 
Austin will appear from Mr. Pickering’s reply, being there re- 
ferred to and commented upon. ] 

PicxerinG, inreply. The offence charged in this indict- 
ment is an aggravated larceny. Simple larceny is defined, 
the wrongful or fraudulent taking and carrying way by any 
person of the personal goods of another, with a felonious in- 
tent, without the consent of the owner. 2 East’s P. C. 553. 
The owner of the goods stolen is accordingly named, in cases 
of simple larceny. For the like reasons, the facts which con- 
stitute the aggravated offence, ought to be as explicitly alleged. 
By our statute, the aggravation consists in committing a larceny 
in a dwelling-house, shop, warehouse, or office, not adjoining 
to or occupied with a dwelling- -house, or ‘any ship or vessel, 
lying within the body of a county,’ &c. In cases of larceny 
from a dwelling-house, the rule of law is well settled, that the 
owner’s vame must be alleged ; and no sufiicient reason can 
be given why the owner of a ship should not also be named in 
the indictment. In the former case, the owner is named, in 
order that it may appear that the house belonged to some other 
person than the party who committed the larceny ; it would 
not be an aggravated larceny within the statute if committed 
by him in his own house. The English statute (from which 
ours is copied) has always been held not to extend to a steal- 
ing by a man in his own house ; for the intention was to protect 
the owner’s property and the property of others lodged in his 
house, from the depredations of third persons. 2 East’s P. C. 
644, 779 ; 1 Leach’s Cro. Cas. 379 and 338, note ; 2 Russ. on 
Crimes, 985. The principle of these laws is, that, to constitute 
the aggravated offence, there must, in addition to the violation 
of rights of property, be also a violation of that domestic se- 
curity or safeguard which the law intends shall be enjoyed by 
a man in his own house, or by those who have property de- 
posited under that safeguard. In the very nature of the thing, 
therefore, the statute larceny must be one committed in the 
dwelling-house or ship, &c. of some other person than the felon 
himself. It has accordingly been adjudged necessary to name 
the owner of the house in all such cases. And if the English 
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statute had included ships, as ours does, we should have had 
similar adjudications as to the naming the owners of ships. 
Neither the English nor our statutes prescribe that the owners 
of dwelling-houses shall be named in the indictment ; yet the 
courts have always held it to be essential. Suppose the statute 
had made it an aggravated larceny to steal from a stage coach, 
or steamboat, &c. must it not appear to be the coach or boat 
of some other person than the felon himself, and be so averred ? 
The place from which the article is stolen, whether a house or 
ship, is an essential ingredient in the description of the aggra- 
vated offence ; and in order to make it such, it must be ex- 
pressly alleged in terms that shall not be equivocal, or leave 
room for uncertainty. If there is no allegation of the name of 
the owner of the house or ship, it ought at least to be averred not 
to be the house or ship of the felon himself. Besides the 
uncertainty arising from a want of the owner’s name, there are 
many vessels of the same name and belonging to the same 
port. There are many of the very name in this case, the 
Chatham. Nor is the supposed difficulty of obtaining the 
names of ship ownersa sufficient reason for the omission in 
these cases; the same reason would exist in the case of dwel- 
ling-houses ; but the custom-house registry, or the prosecutor 
himself, would furnish the names, as in other cases. And it 
might possibly be sufficient to aver that the ship was owned by 
some other person than the party charged, if it was impossible 
to obtain the true name; it should certainly appear, by some 
express averment, that the ship did not belong to the felon 
himself. If it were sufficient to allege the name of the vessel, 
without the name of the owner, as contended, then she ought, 
at least, to be identified by adding the name of the port to 
which she belongs ; according to the intent of the United States 
law of Dec. 1792 § 3, requiring the port as well as the 
name of the vessel to be put on her stern. 

2. On the second point, it is to be observed, that the statute, 
proceeding on the principles above stated, evidently intends to 
provide merely for the case of a stranger entering a house or 
ship (with or without breaking) and committing a larceny in 
it ; it was not intended to comprehend the case of an offender 
who should enter, either as having a right, or as being obliged 
by his office, to enter the house or ship. The defendant and 
the seamen were obliged to be in the vessel; they cannot, 
therefore, be said to break into the ship, nor, as suggested by 
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the counsel for the government, to break out of her, as in 
cases of house-breaking which occur in the books. 

3. The terms, ‘lying within the body of a county,’ are 
essential to the indictment. They are a part of the statute 
description of the offence; the statute contemplates, that the 
ship shall be one which is in use and employed as such on the 
navigable waters of the commonwealth ; and the term ‘ lying’ 
is intended to indicate this. For aught that appears in the 
indictment, the larceny might have been committed in a vessel 
on the stocks, or that had been wrecked on our shores, and no 
longer in use for the purposes of a ship ; the present averments 
would be equally true, if such had been the fact here; yet no 
court would think of extending the language of the statute to 
cases of that kind. It is also necessary, that the averment 
should explicitly show the offence to be excluded from the 
admiralty jurisdiction and within that of the courts of common 
law. A dwelling-house, from its very nature, must always be 
within the body of some county ; but a ship may or may not 
be, according to circumstances. The words of the indictment 
‘ there being,’ do not supply the place of there ‘ lying,’ as is 
contended by the government; ‘there being’ may be truly 
applied to the ship, while she is on the stocks or on shore, as 
before supposed ; but they are not equivalent to the words 
‘there lying’ as used in the statutes ;-these words imply, not 
merely that the ship is within the body of the county, but that 
she is there under particular circumstances, which circum- 
stances are a material part of the description of the aggravated 
offence. 

Tuacuer J. The prisoner having upon his trial been 
convicted of the crime charged in the indictment, sentence 
must be rendered upon the verdict, unless the reasons assigned 
by his counsel shall be found sufficient to arrest the judgment. 

1. The first reason assigned in the defendant’s motion is, 
‘because the indictment charges and alleges the taking, steal- 
ing, and carrying away the money therein mentioned, as an 
aggravated larceny, viz. from a certain ship or vegsel called 
the Chatham, without alleging or naming the ow#er of said 
vessel.’ 

2. * Because it appeared at the trial, that the said Hick- 
man at the time of the alleged taking, was second officer of 
said vessel, and an inmate and part of the said vessel’s com- 
pany ; and said vessel and her cargo and stores were in the 
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custody and under the control of said Hickman: and that the 
said Hickman could not within the meaning and intention of 
the statute, be guilty of stealing from said vessel as is therein 
prohibited.’ 

3. ‘ Because the indictment alleges the property taken to be 
the property of two persons in different counts, to wit, in the 
first, it is alleged as the property of Phelps ;—in the second 
count, as the property of Gray ;—and the verdict is general, 
one taking and but one sum of fifty dollars having been prov- 
ed,—the verdict is void for uncertainty, and inconsistent with 
the testimony.’ 

The second cause assigned, not being for matter apparent 
on the record, would be proper under a motion for a new trial, 
provided it was founded in fact, and it were competent for this 
court, from whose judgment an appeal is allowed, to sustain 
such a motion. ‘The defendant was the second officer of the 
vessel, but it was not shown, at the trial, that the money had 
been entrusted to him by the owner, or that it was in his cus- 
tody or control. It was confided to the captain, was in his 
possession, and deposited at the time by him in his chest, in 
the cabin. ‘The defendant had his appropriate duties to per- 
form on board the vessel, but it was no part of his employment 
to take the charge of this money. 

The questions-raised by the first and third causes assigned, 
relate to the sufficiency of the indictment. And as an ad- 
herence to established forms in legal proceedings is both favor- 
able to accuracy, and for the safety of the accused, it is the 
duty of learned and faithful counsel to present their objection 
to the court, whenever they have ground to believe, that it 
appears from the record, that there is a departure from tech- 
nical propriety. 

The first count in the indictment charges, that the defendant, 
on the 23d of April, A. D. 1830, at Boston, in the county of 
Suffolk, with force and arms, pieces of silver coined money 
amounting together to the sum of fifty dollars, and of the value of 
fifty dollars, of the money, goods and chattels of one Royal 
Phelps, Jr. in his possession, in a certain vessel called the 
schooner Chatham there being, feloniously in said vessel, did 
then and there steal, take, and carry away, against the peace 
of said Commonwealth, and the forms of the statute in such 
case made and provided. 

The second count charges, that the defendant, at said Bos- 
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ton, on the 23d day of April last past, with force and arms, 
pieces of silver coined money, amounting together to the sum 
of fifty dollars, and of the value of fifty dollars, of the money, 
goods and chattels of one Asaph Gray, in said vessel called 
the schooner Chatham, in his possession then and there being, 
did then and there, in said vessel, feloniously steal, take, and 
carry away, against the peace of said Commonwealth, and the 
form of the statute in such case made and provided. 

This indictment is founded on the sixth section of the act 
of 1804, c. 143. ‘If any person shall in the day time com- 
mit any larceny, in any ship or vessel as aforesaid, he shall be 
punished,’ &c. 

The words ‘as aforesaid,’ are to be understood, as is urged 
by the counsel for the defendant, by a reference to the fourth 
section of the act, where it is declared, ‘that if any person, in 
the night time, shall break and enter any ship or vessel, lying 
within the body of a county, and shall there commit a larceny, 
every such offender shall suffer,’ &c. 

The words, ‘lying within the body of the county of Suffolk,’ 
are considered by the counsel for the defendant, as — 
to the description of the offence, and not being contained i 
either count, they insist that the indictment is, for this wei 
defective. ‘These words are so far material, that if upon in- 
spection of the indictment it should not appear to be therein 
alleged, that the schooner Chatham was lying at the time 
within the body of this county, it would be a fatal defect ; be- 
cause it would not then appear, that the offence was commit- 
ted within the jurisdiction of this court. But these words do 
not go to the description of the offence, nor are they of that 
artificial and technical character, that they cannot be supplied 
by other equivalent expression ; as felonice in felony, burglar- 
iter in burglary, and murdravit in murder. ‘ Where a partic- 
ular intention, either at common law, or by the enactment of 
a statute, is essential to an offence, that intention must be ex- 
pressly and plainly averred.’ Stark. on Crim. Plead. 196; 
6 East, 464, The King v. Phillips. If the statute in this case 
had said, ‘in any ship or vessel lying upon navigable water,’ 
or ‘in a navigable river,’ such descriptive words making part 
of the offence, and having a sensible meaning, ought | to be 
contained in the indictment. But the words in the fourth 
section mean no more, than that the offence must be commit- 
ted within the body of a county, and they might have been 
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there omitted without prejudice; for if an indictment upon 
the statute should not show, that the offence was done within 
the jurisdiction of the court, it would be a fatal defect ; because 
the court could not, in such case, sustain the jurisdiction. 
Now it appears to me, that in both counts of this indictment it 
is clearly contained, that the money was taken in a vessel in 
Boston, and within the county of Suffolk. To restrain the 
application of the words, ‘ there being,’ to the taking of the 
money, and not to allow them to extend to the vessel also, 
in which the money was taken, would, in my judgment, be 
against good sense as well as against the rules of grammar. 

It appeared at the trial, that the larceny was committed in 
a vessel lying in the channel in Boston harbor. But if it had 
appeared, that the vessel was, at the time, unfinished, lying 
upon the stocks, and never having been received into her des- 
tined element; or, if the vessel had been wrecked, and was 
lying on shore at the time of the larceny,—the question might 
weil arise, whether it was an aggravated larceny within this 
clause of the statute. 

The counsel for the defendant very properly abandoned, in 
their argument, the third cause assigned in the motion for 
arresting the judgment. It appeared at the trial, that both 
counts were founded in truth as to the ownership of the money. 
It belonged to Royal Phelps, Jr. who sent it by Capt. Gray to 
persons in this city for a special use. The possession of the 
money by Gray for this purpose, vested a special property in 
him. Where property is stolen out of the possession of a 
bailee, it may be described in the indictment as the property 
of the bailor or of the bailee. 2 Hale P.C. 181. And although 
it is not correct to charge a defendant with different felonies 
in different counts; yet the same felony may be charged in 
different ways in different counts, in order to meet the facts of 
the case; as, for instance, if there be a doubt whether the 
goods stolen, or the house in which a burglary or larceny was 
committed, be the house of A or B, they may be stated in one 
count as the goods or house of A, and in another as the goods 
or house of B. The King v. John Egginton, 2 B. & P. 508. 
Archbold’s Summary of the Law, &c. 39. 

If there is any ground in this case for arresting the judg- 
ment, in whole or in part, it must be found in the first cause 
assigned in the motion. It presents a new question, and de- 
serves consideration. ‘The counsel for the prisoner insist, that 
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there is the same necessity for setting forth, in an indictment 
for a larceny committed in a ship or vessel, the name of the 
owner of the ship or vessel, as for alleging the name of the 
owner of a dwelling house, in which such an offence has been 
committed. 

It is undoubtedly true, that no subject can be held to answer 
for any crime or offence, until the same is fully and plainly, 
substantially and formally described to him.’ 12 art. of the 
Dec. of Rights. The object of this constitutional provision is 
to secure to a party a correct description of the offence of 
which he is accused, that he may be enabled to prepare for 
his defence, and to plead his acquittal or conviction afterwards. 
In larceny, the party should be charged by his true name and 
mystery. The indictment should also contain a description of 
the property taken, alleging its value, and to whom it belonged. 
If it was an aggravated larceny, as committed in a dwelling 
house, or in a ship or vessel, such description should be given 
of the dwelling house and vessel as will distinguish them from 
all others. The usual and most correct description of a dwel- 
ling house is by the name of the owner or of the occupant at 
the time. This is easily ascertained and proved. But if the 
name of the owner or occupant at the time is not known, it 
may be described as belonging to a person or persons to the 
jurors unknown. ‘This will enable the party afterwards to 
plead the judgment of acquittal or conviction to a new indict- 
ment, and to aver, that it was one and the same offence. 

But the name of the owner of a vessel is not so easily known 
or proved; and whatever is necessary to be averred, must be 
proved. It is not necessary for the safety of the party, that 
the name of the owner of the vessel should be alleged. For 
vessels are known by their own names; and when a party is 
charged with stealing i in a certain vessel having such a name, 
he knows with certainty the fact charged, and for which he 
must answer, and he cannot be convicted of a larceny in a 
vessel of a different name. If a party be indicted for stealing 
in the dwelling house of A D, and it appears on the trial to be 
the dwelling house of C D, the variance is fatal. Archbold’s 
Summary, ‘il. So if a person be indicted for stealing in a 
ship belonging to A D, and it should appear on the trial that 
the ship belonged to C D, it would be fatal. For although it 
may not be necessary to allege the owner’s name, yet the own- 
ership is made material by the allegation, and must be proved. 
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A difference is taken in these cases between alleging imperti- 
nent matter, foreign to the cause, and in misstating the ground 
of the action in a fact which is not material. Matter imperti- 
nent may be disregarded, but matter immaterial cannot be 
stricken out, and must be proved. Dong. 665, Briston v. 
Wright. What cannot be rejected from an indictment as sur- 
plusage, must be proved in substance as charged. Now if 
the name of the owners of the vessel must be alleged, it will 
often be inconvenient, and in many cases impossible, to prove 
the fact. The best evidence must be produced ; of course. 
the ship’s papers will be required, which would cause great 
prejudice to navigation by the detention of vessels and by the 
delay of voyages. If a party is charged with a larceny ina 
certain vessel, it will be competent for him to show, if it will avail 
him, that the vessel belonged to him, or that he was the mas- 
ter of it at the time, had the possession, and was entrusted with 
the property, and so, that he could not have committed the 
offence. 

Such rules of practice should be adopted, as are most 
favorable to public justice; by which I mean, those which, 
while they are best calculated to protect the innocent when 
unjustly accused, will not serve to facilitate the escape of the 
guilty. 

The counsel for the defendant have relied upon the author- 
ity of Mr. Davis, the Solicitor General, who says, in a note on 
the 444th page of his ‘ Practical Treatise upon the Duty of 
Justices of the Peace,’ that ‘if there are more than one owner 
of the vessel, the names of all of them must be inserted in the 
complaint.” For this dictum, he cites no authority, nor has 
any been produced in the argument. But the well known 
learning and accuracy of that gentleman has led me to search 
for precedents in this matter. And it is somewhat remarka- 
ble, that neither in the Crown Circuit Companion, nor in the 
Crown Circuit Assistant, nor in the voluminous work of Mr. 
Chitty on Criminal Law, nor in Starkie’s Pleading in Criminal 
Cases, is to be found any authority or precedent, which is in 
point. But in Archbold’s ‘Summary of the Law relative to 
Pleading and Evidence in Criminal Cases,’ a work of equal 
learning and diligence, there is the form of an indictment upon 
the act of 24 Geo. II. c. 45, which makes it felony, punisha- 
ble with death, ‘to steal in any ship, barge, lighter, or other 
vessel or craft, in any port or navigable river, or in any creek 
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belonging thereto.’ After the usual caption, the indictment 
describes the offence as follows: ‘Twenty pounds weight of 
indigo, of the value of fifty shillings, of the goods and chattels, 
wares and merchandise of J. N. then and there being in a 
certain ship called the Rattler, upon the navigable river 
Thames, and then and there found, then and there in the said 
ship feloniously did steal, take, and carry away, against the 
peace of our said lord the king, his crown, and dignity.’ 

In the reports of decisions upon this statute, descriptions are 
given of the crime, without alleging the names of the owners 
of the vessels, in which it was committed. The case of the 
King v. Moses Pike, 1 Leach C. in C. L. 357, is for stealing a 
quantity of deals, ‘in a certain barge on the navigable river 
Thames.’ The case of the King v. John Leigh, on the 63d 
page of the same book, is for stealing sundry articles of wear- 
ing apparel and certain money, the property of John Lockhart, 
‘ being in a certain ship called the Devonshire, lying on the 
river Thames.’ The case of Rex v. Cornelius Van Mayer, 
in Russell and Ryan’s Reports, page 118, is upon an indict- 
ment for stealing linen, geneva, and other articles, ‘in a vessel 
called the Paulina Maria, in the port of Weymouth, a port of 
entry and discharge, contrary to the statute.’ And the case 
of Rex v. Edward Madox, on the 92d page of the same book, 
is an indictment for a capital offence, founded on this statute 
of 24 Geo. II. c. 45, and was tried in the year 1805. The 
first count was for stealing at West Cowes six wooden casks 
and one thousand pounds weight of butter, value £20, the 
goods of Richard Bradley and Thomas C layton, ‘being in a 
certain vessel called a sloop, in the port of Cowes, the said 
port being a port of entry and discharge, against the statute.’ 

I am satisfied, from these authorities, and from the reason 
of the law, that the name of the owner of the vessel need not 
be alleged. 

The motion in arrest of judgment was overruled, and the 
prisoner was sentenced according to law. 
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This digest comprehends the principal cases in 

PETERS’S REPORTS of Decisions of the Supreme Court of the United 
States. Vols. III. and IV.(a) 

M‘CORD’S REPORTS of Decisions in the Supreme Court of South Car- 
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ACTION. 

1. The plaintiff being the defendants’ supercargo, sold their goods 
on credit at a foreign port, and procured from a house at that 
port advances, on an assignment of the debts due from the pur- 
chasers of the cargo. These advances he remitted to his ship- 
pers in a return cargo. In his account of sales of the outward 
cargo rendered to one of the shippers, he did not mention the 
names of the purchasers, but concluded it with ‘errors, omis- 
sions, and outstanding debts excepted.’ In that rendered to the 
other shipper he mentioned the names of the purchasers, and 
concluded the account with ‘errors and omissions excepted.’ 
The purchasers having become insolvent, the foreign house 
which had made the advances, attached the plaintiff’s property 
and recovered the amount of their advances, and the plaintiff 
brought suit against the consignors for reimbursement. Held, 
that he was entitled to recover. Elliott v. Walker, 1 Rawle, 
126. 

2. Ifa person intermeddle with the goods of an intestate, or the 
proceeds thereof, and act as executor de son tort, no administra- 
tion being taken out, no trust can be raised in favor of the 
children as to such property, or the proceeds thereof, or any 
part of the same, so as to enable them to sue for such property, 
while the creditors of the estate remain unpaid. Lee v. Wright, 
1 Rawle, 149. 

3. The purchaser at a sheriff’s sale, of a ground rent, may main- 
tain an action of covenant for the rent, against the owner of the 
ground out of which it issues. Streaper v. Fisher, 1 Rawle, 
155. 

4. The pendency of an ejectment for a lot of ground out of which 


(a) We regret to find that Mr. Peters’s abstracts, in these volumes, are 
of the same character with those of the two preceding. 
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a rent charge issues, brought by the executors of a testator, 
will not prevent a recovery in an action of covenant for the 
rent, by his devisees. Ib. 

SEE ASSIGNMENT, 2 ; ARBITRATION; HusBaNpD AND WIFE; Svu- 
PERVISORS. 

ACTION ON THE CASE. 

In general an action on the case will lie against any ministerial 
officer for a neglect of duty, by which another is injured. So- 
merall y. Gibbes, 4 M‘Cord, 547. 

See Master in Equity. 

ADMINISTRATION ACCOUNT. 

1. The confirmation of an administration account, like any other 
decree of the Orphans’ Court, cannot be re-examined but by 
way of review. M‘Lenichan and Wife v. The Commonwealth, 
1 Rawle, 357. 

2. But the parties may so modify the balance, as to render it ne- 
cessary to unravel the account, to give effect to their agree- 
ment. Jb. 

3. A release by the persons beneficially interested, to one admin- 
istrator, of every thing but certain parts of the estate in the 
hands of the other administrator, which are specially except- 
ed, is valid, and is to be carried into effect according to the 
intention of the parties; and it is competent to the parties in- 
terested, to give extrinsic evidence in relation to the parts ex- 
cepted, notwithstanding the confirmation of the administration 
account. 6. 

ADMINISTRATOR. See Action, 4, 5; ADMINISTRATION 
Account, 3; Huspanp AND WIFE, 8. 

ADMIRALTY. 

In admiralty cases the expenses and costs are not positively lim- 
ited by law, but are allowed at the discretion of the court. 
Canter vy. American & Ocean Ins. Co. 3 Pet. 307. 

In this case counsel fees were allowed as expenses. 

2. In admiralty cases, any decision is not final in the court below, 
while an appeal is pending. The United States v. Preston, 3 
Pet. 65. 

AGENT. See Principal AND AGENT. 

ALIENAGE. 

1. Persons born here before the declaration of our independence, 
who left the country before that event, and never returned, 
are aliens. Inglis y. The Trustees of the Sailor’s Snug Harbor, 
3 Pet. 126. 

2. The courts of justice in England and in this country have es- 
tablished different rules as to the time at which the American 
antenati ceased to be British subjects. In England they have 
adopted the date of the treaty of peace in 1783. Here, the 
date of the declaration of our independence. /b. 
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3. Although as a general rule the character, in which American 
antenati are to be considered, is to be determined here by the 
election made at the date of the declaration of our independ- 
ence ; yet it will often happen that it can only be determined 
by what took place in the intervals between that time and the 
treaty of peace. Ib. 

4. A child born in a country continuing while under age in the 
family of the father, is supposed to adopt his national charac- 
ter as a citizen of that country. Shanks v. Dupont, 3 Pet. 245. 

5. A woman does not lose her national character by marrying an 
alien, whether friend or enemy. Jb. 

6. When by deed a use was limited to an alien for life, with a 
power of appointment, and in default of such appointment to 
the right heirs of the alien, it was held, that the alien having 
made an appointment and died, before office found, the estate 
in the hands of the appointees who were citizens, was not sub- 
ject to escheat, office not having been found during the life of 
the alien. Escheator of St. Philips y. Smith, 4 M‘Cord, 452. 

AMENDMENT. 

An amendment of the declaration may be permitted on a second 
trial, after the reversal of a former judgment. Lee v. Wright, 
1 Rawle, 149. 

See PLEADING, 9. 

ANNUITY. See Usury, 5, 6. 

APPEAL. 

1. In admiralty causes, a decree is not final while an appeal from 
the same is depending in the Supreme Court. United States 
v. Preston, 3 Pet. 65. 

‘2. No appeal lies from a mere decree respecting costs and ex- 
penses. Canter vy. American Insurance Company, 3 Pet. 307. 

See Practice, 1, 2. 

ARBITRATION. 

1. An action for the penalty given by the act of the 28th of March, 
1814, for taking illegal fees, may be arbitrated under the act 
of the 20th of March, 1810. Mevay v. Edmiston, 1 Rawle, 457. 

2. It is competent to prove by the oath of arbitrators, that certain 
matters were not examined or acted upon by them, and that 
consequently, they had made a mistake in their award. Roop 
v. Brubacker, 1 Rawle, 304. 

ASSIGNMENT. 

1. The transfer to the United States of a debt barred by the 
statute of limitations, cannot give it any greater validity than it 
possessed in the hands of the assignor. United States v. Bu- 
ford, 3 Pet. 13. 

2. It seems that any instrument or claim not negotiable, may be 
assigned to the government, so that an action may be brought 
upon it in the name of the government. Ib. 
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3. An assignment was made by a debtor in consideration of ad- 
vances to be made by the creditor, of a vessel ready for sea, 
and three other vessels actually at sea, together with the pro- 
ceeds of their cargoes. The assignment was to be void on 
payment of the money due to the assignee. And if it was not 
paid, the assignee was authorized to enforce the pledge, in all 
places whatsoever, and to sell the same for the payment of the 
amount due to him. The possession of the vessel which was 
ready for sea was not delivered to the assignee, nor were the 
bills of lading endorsed or delivered to him. The cargoes [ 
were consigned to the several masters for sales and returns. 
It was held, that the non-delivery of the vessel, did not make 
the assignment fraudulent and absolutely void as to creditors 
of the assignor, but that it was for the jury to decide, whether 
from the evidence, it was intended to defraud the creditors of 
the assignor. Harris vy. De Wolf, 4 Pet. 147. 

4. Held also, that notwithstanding the non-delivery of the bills of 
lading, the deed of assignment conveyed to the assignee, a 
right to take the proceeds of the outward bound cargoes on 
board the vessels, as between the parties, and to hold them 
against any persons but a consignee or a purchaser from a 
consignee without notice. Jb. 

5. A prior commission of bankruptcy in England does not give 
the assignees of the bankrupt a lien on property here, in pre- 
ference to the liens of attaching creditors here. Robinson v. 
Crowder, 4 M‘Cord, 519. 

6. Though an assignment be in its nature calculated to delay 
creditors, and therefore voidable, yet, if a creditor take a div- 
idend under it, he cannot afterwards question its validity. Ad- 
lum v. Yard, 1 Rawle, 163. 

7. The lapse of seventeen years, without corroborating circum- 
stances, is too short a time to raise a legal presumption, that 
the objects for which an assignment was made for the benefit 
of creditors, had either been accomplished or abandoned. Jb. 

8. If an assignment be made for the benefit of such creditors as 
shall execute a release within a given time, one to whom a 
debt is actually due, and who releases within the time, but 
afterwards takes up notes drawn and endorsed by him for the 
accommodation of the assignor, is not entitled to a dividend of 
his estate upon the notes thus taken up. Stoddart v. Allen, 1 
Rawle, 258. 

See Partner, 4; BANKRUPTCY. 

ASSUMPSIT. 

Every thing which disaffirms a contract, or shows it to be void, 
may be given in evidence on the general issue in an action of 

assumpsit. Craig v. Missouri, 4 Pet. 413. 
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ATTACHMENT. 

1. Where goods imported from a foreign port were attached by a 
creditor of the importer before the duties were paid or secured, 
the sheriff offering at the same time to secure the duties, and 
the goods were thereupon deposited in the custom house, and 
a certificate given by the public store keeper of their being 
deposited subject to the order of the sheriff, and afterwards the 
same goods were attached by the United States Marshal, fora 
debt to the United States from the importers, on account of 
duties arising on former importations; Held, that the lien of 
the United States for the duties on the specific goods prevent- 
ed any valid attachment of them by a creditor, while they 
remained in possession of the government, subject to that lien. 
Harris v. Dennie, 3 Pet. 301. 

2. And that the certificate of the public store keeper being un- 
authorized by the laws of the United States, could not vary 
the rights of the parties. Jb. 

3. The United States have no general lien on merchandise im- 
ported, for duties due from the importer on previous importa- 
tions. Jb. 

ATTORNEY. 

1. Where a demand is placed in the hands of A and B, attor- 
neys in partnership, to collect, and before the money is collected 
on the execution, the attorneys dissolve partnership, and after- 
wards one of them receives the money from the sheriff, and 
gives a receipt in his own name, and neglects to pay the money 
over to the client, both the attorneys are liable as partners. 
Poole v. Gist, 4 M‘Cord, 259. 

2. An attorney is not bound, but he is authorized, to receive 
money collected on an execution for his client. Jb. 

See LIMITATIONS, Statute of, 8; DamacEs, 4. 

BAIL. 

1. In an action against bail, the judgment against the principal 
constitutes the true measure of damages. Kinsler v. Ryzer, 4 
M‘Cord, 315. 

2. In debt on a bail bond, the declaration must set out the con- 
dition, the proceedings against the principal, and the particular 
breaches. Loker v. Antonio, 4 M‘Cord, 175. 

BAILMENT. 

1. Where cotton is sent to a gin to be ginned, the owner of the 
machine is bound to take the same care of it that a prudent 
man would bestow on his own; and of course is only liable 
for ordinary neglect. M‘Law v. Kimbrel, 4 M‘Cord, 220. 

2. Where the defendant’s gin house was burnt by the negligence 
of his servants, he was held to be liable for cotton sent there 
to be ginned. Crosland vy. Murdock, 4 M‘Cord, 217. 

See SLAVES, 1. 
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BANKRUPTCY. 

1. As between the bankrupt and the assignees under the bank- 
ruptcy, the proceedings under the bankrupt laws of England 
transfer to the assignees all the interest, which the bankrupt 
had in the property assigned, whether in England or any other 
country. Robinson vy. Crowder, 4 M‘Cord, 519. 

2. The assignees, however, stand on no better footing than the 
bankrupt himself in regard to foreign debts, and are subject to 
every equity and to the remedies provided by the laws of the 

- foreign country where the debts are due. And when they are 
permitted to sue there, it is not as assignees having an interest, 
but as representatives of the bankrupt. Jb. 

3. An assignment in England within two months of bankruptcy, 
is an assignment in and of the bankrupt laws, and will not give 
a lien prior to a subsequent attachment, by creditors here over 
rights attached here. Ib. 

See ASSIGNMENT, 4. 

BARRATRY. See Insurance, 1. . 

BIGAMY. On an indictment for bigamy, the declarations of the 
prisoner, that he had married the first wife, and proof of co- 
habitation for fourteen years, are sufficient evidence of the mar- 
riage. State v. Britton, 4 M‘Cord, 256. 

BILLS OF CREDIT. See Constitutionat Law. 

BILL OF EXCEPTIONS. 

1. A mandamus will not be granted to compel a judge of a dis- 
trict court of the United States, to sign a particular bill of 
exceptions, which he thinks is incorrect. Bradstreet ex parte, 
4 Pet. 102. 

2. The law requires that a bill of exceptions should be tendered 
at the trial. Ifa party intends to take a bill of exceptions, he 
should give notice to the judge of the district court at the 
trial; and if he does not file it at the trial, he should move 
the judge to assign a reasonable time within which he may 
file it. A practice to sign it after the term, must be under- 
stood to be a matter of consent between the parties, unless the 
judge has made an express order in the term, allowing such 
period to prepare it. Jb. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A bill of exchange is the substitute for the actual transmission 
of money. A power therefore to an agent to draw on a house 
in good credit and to throw the bills upon the market, is equiv- 
alent to a deposit of cash in the hands of such agent. Parsons 
v. Armor, 3 Pet. 414. 

2. The right of a merchant to protest the bills of a correspondent 
who has overdrawn, will not be taken away by his having paid 
other bills drawn by such correspondent, and thereby given 
them currency. Jb. 
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3. The drawer and endorser of a note gave G. a power of attor- 
ney to make the renewals of a note they had discounted ata 
bank. On asuit by the bank against the endorser on a renewal 
made by G., the bank must show that the note sued on is the 
renewal of some original note drawn and endorsed by those 
parties. Bank of the State of South Carolina vy. Herbert, 4 
M‘Cord, 89. 

4. A power to renew a note at 60 or 90 days will authorize the 
renewal of the note at 88 days. Jb. 

5. In an action on a bill of exchange, against B. and H., partners, 
who are the drawees, and who had refused to accept, and in 
which it was attempted to charge them as acceptors, the plain- 
tiff offered in evidence a letter written by B., J. & H., nearly 
two years before the date of the bill, (J. at the time being a 
member of the partnership, but having ceased to be a member 
before the date of the bill) authorizing the drawer, in general 
terms, to draw upon goods shipped by him to them. It was 
held that the letter standing alone was inadmissible. Boyer v. 
Edwards, 4 Pet. 111. 

6. But it might be admissible to support an action on a promise 
to accept bills drawn on B. & H., if connected with evidence 
showing that the authority had been continued by B. & H. Jb. 

7. In an action on a bill of exchange, against the drawees, who 
had refused to accept, in which it was attempted to charge 
them as acceptors, it was held that a letter written by the 
drawees, two years before the date of the bill, authorizing the 
drawer, in general terms, to draw upon goods shipped by him 
to them, was not sufficient to charge them as acceptors. Jd. 

8. A letter written within a reasonable time, before or after the 
date of a bill of exchange, describing it in terms not to be 
mistaken, and promising to accept it, is, if shown to the person 
who afterwards takes the bill on the credit of the letter, 
a virtual acceptance, binding the person who makes the 
promise.” Jb. 

9. A written demand of payment, on the maker of a promissory 
note, transmitted to him by mail, is not sufficient, in order to 
charge the endorser. Gillespie v. Hannahan, 4 M‘Cord, 503. 

10. But where a demand on the maker has become impractica- 
ble, it will be dispensed with—as where the maker has ab- 
sconded. And, if he has left the country, a demand of payment 
on his wife or agent, at the place where he formerly resided, 
is sufficient. Ib. 

11. There is a distinction between an action on a bill, as an ac- 
cepted bill, and an action founded on a breach of promise to 
accept. In the former, the promise must be applied to the 
particular bill. In the latter, the authority to draw may be 
collected from circumstances and extended to all bills coming 
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fairly within the scope of the promise. Boyce v. Edwards, 4 
Pet. 111. 

12. If the maker of a note remains in the state, and has only 
changed his place of residence, the holder must find him out, 
and make his demand in order to charge the endorser upon 
non payment. But if the maker has removed into a foreign 
country, the holder is excused from making a demand. Gil- 
lespie v. Hannahan, 4 M‘Cord, 503. 

13. If the maker is absent in any other state of the United States, 
he is considered as in a foreign country. Ib. 

14, Bills drawn on a sister state, are regarded as foreign bills. Jb. 

15. Where several gave a joint power of attorney to their agent 
to renew a note they had in bank, as endorsers, the renewed 
note must be made in conformity with the original note as to 
the order of endorsements. Bank of South Carolina v. M‘ Wil- 
lie, 4 M‘Cord, 438. 

16. When the maker of a note dies before it becomes due, and 
the endorser administers on his estate, demand of payment and 
notice to the endorser are indispensable. Bank of the United 
States v. Tyler, 4 Pet. 366. 

17. A promissory note given for bills of credit issued by a state 
in violation of the constitution of the United States, is void. 
Craig v. Missouri, 4 Pet. 410. 

18. The endorser of a note by taking out letters of administration 
upon the estate of the maker who died before the note became 
payable, does not dispense with the usual notice of its non- 
payment ; and he cannot be charged as endorser without proof 
of such notice. Magowder vy. Union Bank of Georgetown, 3 
Pet. 87. 

19. Due diligence to obtain payment from the maker is a 
condition precedent, on which the liability of the endorser 
depends. Ib. 

20. Where two persons successively and without any communi- 
cation or agreement between each other, endorse a note to 
enable the maker to raise money upon it, if the maker fails to 
pay it, the first endorser, as between themselves, will be liable 
for the whole. McDonald v. Magowder, 3 Pet. 472. 

21. But if the second endorser takes it up at a reduced price he 
can only claim of the first endorser the amount actually paid. Jb. 

22. In such case the principle as to contribution between co-sure- 
ties does not apply, because their undertaking is not joint, but 
separate and successive. Ib. 

23. A note under seal is not negotiable. Foster vy. Floyd, 4 
M‘Cord, 159. 

24. The act of 1822 of South Carolina, providing that when a 

notary, who has made protest for non-payment of any endorsed 

bill or note, is dead, or resident out of the district in which the 
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bill or note is sued, his protest shall be ‘ sufficient evidence of 
notice in any action by any person whatsoever, against any of 
the parties to such bill or note,-—makes the protest as well evi- 
dence of a demand on the drawer as of notice of non-payment 
to the endorser. The protest should state both the demand 
and notice of non-payment. Debson v. Laval, 4 M‘Cord, 57. 

25. When a promissory note is payable at a particular place, such 
as a bank, and on a particular day, and the endorsee is at the 
bank until it closes, at the usual hour, on the day on which the 
note falls due, ready to receive payment, no further demand on 
the drawer is necessery, in order to charge the endorser. Ra- 
han v. The Philadelphia Bank, 1 Rawle, 385. 

26. Verbal notice, to the endorser, of non-payment by the drawer, 
is sufficient. Ib. 

27. The act of assembly incorporating the Philadelphia Bank, by 
the terms of which notes discounted by that bank, are placed 
on the same footing as foreign bills of exchange, does not ren- 
der a protest and notice thereof to the endorser necessary, in 
order to charge him. Jb. 

See Usury, 9,10; Witness, 9; [NTEREsT, 2. 

BILL OF LADING. 

The master of a vessel arriving at the port of Philadelphia from a 
foreign port, is not bound, by the bill of lading, to deliver the 
goods personally to the consignee. The liability of the ship 
owner ceases when the goods are landed at the usual wharf. 
Cope v. Cordova, 1 Rawle, 203. 

See ASSIGNMENT; STOPPAGE IN TRANSITU. 

BOND. 

1. A bond is good, though the obligor’s name be not inserted in 
the body of the bond, he having signed, sealed, and deliv- 
ered it. Stone v. Wilson, 4 M‘Cord, 203. 

2. If the body of the bond mention but one obligor, A, but is 
signed, sealed, and delivered by A and B, the bond is valid 
against B. 1b. 

3. Parol evidence to show the consideration oi the bond is admis- 
sible to prove that B_ was interested, and a party obligor to 
the bond. Ib. 

4. A bond in which the obligors declare themselves to be jointly 
held and firmly bound to the obligee, in the sum of, &c., to 
which payment they bind themselves, their heirs, executors, 
and administrators, and every of them, is a joint, and not a joint 
and several bond. Moser v. Libenguth, 1 Rawle, 255. 

See SET-oFrFr, 2. 

CHANCERY. 

1. A person may be relieved in chancery from a contract on the 
ground of fraud, though he has been proceeded against in a 
law court, and a judgment recovered against ‘him for part of 
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the money stipulated to be paid by such contract. Boyce’s 
Executors v. Grundy, 3 Pet. 210. 

. It is no answer to an application for relief in such case, that 
the fraud was partial, and might have been compensated by a 
jury. 1b. 

3. Reducing an agreement to writing does not preclude its being 

relieved against, but only affords an argument against fraud. Ib. 

4. Where in the course of proceedings in a suit in chancery in a 
circuit court of the United States, it is apparent that the father 
has not presented the interests of his children for protection, 
although there is no appeal taken in their behalf, yet the Su- 
preme Court, while interfering to prevent a breach of trust, in 
behalf of the father, can hardly be expected to pass over with- 
out noticing, an omission in the father, amounting to a breach 
of trust, to the prejudice of his children. Caldwell v. Taggart, 
4 Pet. 190. 

5. It is a settled‘rule to allow a defendant, in a bill for specific 
performance of a contract, to show that it is unreasonable, or 
unconscientious, or founded in mistake, or other circumstances 
leading to the conclusion, that granting the prayer of the bill 
would be inequitable and unjust. Per Thompson, J. King v. 
Hamilton, 4 Pet. 311. 

6. Where a tract of land was sold, for a gross sum, which was 
described as containing 1533 acres according to the patent, 
and upon actual measurement there proved to be a surplus of 
876 acres, and the contract remained executory, the court 
refused to enforce a specific performance of the contract as to 
the surplus land. Jb. 

See Parties, 1, 2. 

CHATTEL. 

A future interest in a chattel, opposed to the present, in the 
grantor, cannot be created. Ingram vy. Porter, 4 M‘Cord, 198. 

COMMON CARRIER. 

1. A common carrier is not liable for a loss on property, arising 
solely from the nature of the property itself. Clark v. M‘Don- 
ald, 4 M‘Cord, 223. 

2. By an accident happening to the steamboat of a common car- 
rier, two slaves, who were passengers, were drowned. It was 
held, that the carrier was not liable, if the loss was occasioned 
by the act of the slaves themselves. Jb. 

CONSIGNEE. See AssiGNMENT, 4; Bri. or Lapine, Stop- 
PAGE IN TRANSITU. 

CONSTITUTIONAL LAWS. 

1. Where land was claimed by A and B, both of whom derived 
title from the grantee under a patent from the state, and the 
land had been awarded to B, by commissioners appointed 
under a law of the state passed for the purpose of settling all 


to 
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disputes about the title to such lands. It was held, that such 
a law was not void as violating the constitution of the United 
States by impairing the obligation of contracts. Jackson v. 
Lamphire, 3 Pet. 283. 


. The legislature of the state of Missouri passed an act provid- 


ing for the issuing of certificates of denominations not exceeding 
ten dollars, nor less than fifty cents, in the following form: 
‘This certificate shall be receivable at the treasury, or any of 
the loan offices of the state of Missouri in discharge of taxes 
or debts due to the state, for the sum of $ —, with interest for 
the same at the rate, &c. These certificates were to be 
received by public officers in payment for taxes or moneys due 
to the state or any county or town, and by all officers, civil 
and military in the state, in the discharge of their salaries and 
fees of office. The commissioners of loan offices are author- 
ized by the act to make loans of the certificates to citizens of 
the state. The faith and funds of the state were pledged for 
their redemption, and one tenth was annually to be withdrawn 
from circulation. Held, that the law was in violation of that 
provision of the constitution of the United States, prohibiting 
the issuing of bills of credit by a state. Thompson, Johnson, and 
M‘Lean dissenting. Craig v. Missouri, 4 Pet. 410. 


. Held also, that the certificates were not the less bills of credit, 


because they are not made a legal tender. Jb. 


. A charter incorporating a bank, is:a contract, and is as fully 


protected by the constitution of the United States, as a con- 
tract between two individuals. Providence Bank v. Billings, 4 
Pet. 514. 


. In 1791 the legislature of Rhode Island incorporated certain 


persons by the name of the President, Directors, and Company 
of the Providence Bank, with the ordinary powers of such as- 
sociations. In 1822 the legislature passed an act imposing a 
tax on every bank in the state except the United States Bank. 
The Providence Bank refused the payment of the tax. Held, 
that the act imposirg a tax on the Providence Bank, does not 
impair the obligation of the contract created by the charter of 
incorporation, and therefore is not a violation of the constitu- 
tion of the United States. 1b. 


CONTEMPT OF COURT. 


1. 


The Supreme Court is not authorized to punish for contempts 
committed in a district court of the United States. Tillinghast 
ex parte, 4 Pet. 108. 


. Thus, where a counsellor in the highest court of a state, has 


been struck from the roll of counsellors of a district court of 
the United States, by the judge of such district court, for a 
contempt, he will not, for that reason, be refused admission by 
the Supreme Court as acounsellor. Jb. 

VOL. IV.—NO. VIII. 44 
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CONTRACT. 

1. When a planter without cause turns away his overseer, at a 
season of the year when it is impracticable to get employment, 
and his time is wholly lost, the overseer is entitled to the stip- 
ulated wages for the whole time. Byrd v. Boyd, 4 M‘Cord, 
246. 

2. But ifthe overseer abandons his employer, without cause, or 
by his neglect causes a loss equivalent to his services, he is 
entitled to no compensation. 1b. 

3. But where the services of the overseer had been beneficial to 

, the planter, but he was justifiably discharged for using abusive 
language, it was held that he was entitled to compensation so 
far as his services were beneficial to the planter. Eakin y. Har- 
rison, 4 M‘Cord, 249. 

4. Though a contract for an overseer’s wages be to pay a gross 
sum by the year, the jury may, when the parties have differed 
and separated before the end of the year, apportion the dam- 
ages to the services actually rendered, in order to effect sub- 
stantial justice. M'‘Clure v. Pyatt, 4 M‘Cord, 26. 

5. Where a seal does not vary the liability, and is not essential to 
the validity of the contract, the addition of a seal will not vi- 
tiate it. Robinson v. Crowder, 4 M‘Cord, 519. 

6. Preliminary negotiations and agreements are to be deemed 
merged in the final, settled instruments executed by the parties; 
unless a clear mistake is established. Van Ness y. The City of 
Washington, 4 Pet. 232. 

See CHANCERY, 5, 6; Fravp, 1; 

CONVEYANCE. 

1. Where land conveyed is described by courses and distances 
only, these will determine the extent of the grant; but if there 
are any known objects of description, which show that the 
grant actually covered other ground, the courses and distances 
will be controlled and corrected by them. Chinowelth v. Les- 
see of Haskell, 3 Pet. 96. 

2. A misnomer of a county in a patent for land, will not vacate 
the patent; it may be explained. Stringer v. Young, 3 Pet. 
333. 

CORPORATION. 

1. The power of licensing auctioneers and taking bonds from them 
for good behavior, is not an incident to a municipal corporation. 
Fowle v. Common Council of Alexandria, 3 Pet. 399. 

2. Where the legislature grant this power to a corporation, pro- 
vided no such license should be granted until the person or 
persons requesting the same should enter into bonds with sure- 
ties to the corporation ; this proviso is a limitation upon the 
power. Ib.” 

3. Where such a power is granted to a town, but not by its cor- 
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porate name, it would seem that a bond taken pursuant to that 
act, would be good. Jb. 

4. It would seem that a municipal corporation cannot be made 
liable for any losses sustained by an individual by their omis- 
sion to take bonds from an auctioneer when they granted him 
a license, or any other losses resulting from their-non-observ- 
ance of a law of their own, in which no penalty is provided. 


or 


. An act was passed by the legislature of Ohio, incorporating 
the proprietors of certain tracts of land. The directors of the 
company were authorized to levy taxes on the land, ‘to defray 
all necessary expenses of the company,’ and to do whatever 
shall be necessary and proper to be done for the well ordering 
and interest of the proprietors.’ The act was declared to be a 
public act.. An act was afterwards passed by the legislature 
of Ohio, imposing a land tax. To defray the state tax, a tax 
was levied by the directors of the proprietors. It was held, 
that they had no authority to levy a tax for this purpose. 
Beaty v. The Lessee of Knowles, 4 Pet. 152. 

6. A corporation is strictly limited to the exercise of those powers, 
which are specifically conferred on it. The exercise of the 
corporate franchise, being restrictive of individual rights, 
cannot be extended beyond the letter and spirit of the act of 
incorporation. Ib. 

COSTS. 

Where the defendant sets up a set-off, and pays the balance of the 
plaintiff’s claim into court, the plaintiff having refused to 
receive it before suit, if the jury allow the deduction, they may 
find for the defendant, and thereby cause the plaintiff to pay 
costs. Shiel v. Randolph, 4 M‘Cord, 146. 

COURT. 

1. It is the duty of the court to answer fully the points upon 
which they are requested by counsel to charge the jury. But 
it is not necessary that they should answer the propositions 
submitted, in the very words of the propositions. It is enough 
if the answers be sufficiently full to be understood. Geiger v. 
Welsh, 1 Rawle, 349. 

. Nor is it necessary, where the same proposition is repeated, 
though in different words, to answer every repetition of it. 
One full answer is enough. Ib. 

3. A court, in submitting presumptive evidence to the jury, may 
give its opinion on the weight of the testimony, but cannot 
preclude the jury from deciding for themselves. Williams v. 
Carr, 1 Rawle, 420. 

4. The party who requests an opinion from the court, on the effect 

of testimony, cannot assign for error a compliance with his re- 

quest. Ib. 


tt 
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COVENANT. 


1. 


A covenant to stand seized to uses must be supported by a 
good or valuable consideration, and the insertion of the words, 
‘having received full value,’ or ‘for divers good causes and 
considerations,’ will not support such a covenant. Singleton 
v. Breman, 4 M‘Cord, 12. 


- In an action for a breach of covenant, the damages recovered 


is to be measured by the consideration paid. Jb. 

Where, in a deed conveying land, and reserving a rent charge, 
the grantor covenants, upon the grantee paying, within seven 
years, a gross sum, together with all arrearages, &c. to release 
and discharge the rent, the grantee cannot, after the lapse of 
eighteen years from the time prescribed in the deed, call upon 


the grantor to perform his covenant. Shoemaker’s Petition, 1 
Rawle, 89. 


. Where A entered into articles of agreement to convey lands to 


B, who paid a small portion of the purchase money, after which 
A died, without having executed a conveyance, but leaving a 
will, by which he empowered his executors to sell for the pay- 
ment of debts and education of children, and B took no steps 
to have the title completed, but C, B’s father-in-law, and D, 
his father, paid the residue of the purchase money, and receiv- 
ed from the executors of A a conveyance for the land, which 
they afterwards divided between them: held, that a suit could 
not be maintained upon the covenants created by the words 
grant, bargain, and sell, in the agreement in the name of B; 
for the use of C., to recover back part of the purchase money, 
in consequence of the existence of an incumbrance previously 
created by A., by which the title of C to part of the land was 
defeated. Nor can B, in such an action, recover back that 
part of the purchase money which he has paid to the testator. 
Seitzinger v. Weaver, 1 Rawle, 377. 


. The presumption of law is, that the acceptance of a deed in 


pursuance of articles of agreement, is satisfaction of all previous 
covenants ; and, although there may be cases in which such 
acceptance is but a part execution of the contract, yet, to rebut 


the legal presumption, the intention to the contrary must be 
clear and manifest. Ib. 


See MarrRIAGE SETTLEMENT. 
DAMAGES. 


1. 


2. 


3. 


In admiralty suits no damages are given to either party if there 
was any probable grounds for the suit or defence; costs and 
expenses only, are allowed the prevailing party. Canter v. 
American Insurance Co. 3 Pet. 307. 

Any further loss sustained by the party, is considered Dam- 
num absque injuria. 1b. 


In an action by a principal for damages for breach of orders, the 
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9. 


jury ought to compensate the party for actval loss, but not to 
give vindictive damages. Bell v. Cunningham, 3 Pet. 69. 


. Where an attorney at law is chargeable with negligence, his 


contract is violated, and an action may be sustained immedi- 
ately. Perhaps in that event, no more than nominal damages 
may be proved, and no more recovered; but on the other 
hand, the proof of actual damage may extend to facts that 
grow out of the injury, even up to the day of the verdict. If 
so, it is clear the damage is not the cause of action. Wilcox v. 
Plummer, 4 Pet. 172. 


. The damages to which a plaintiff is entitled, must proceed 


immediately and necessarily from the wrong done, as contradis- 
tinguished from remote and contingent damages. Per Johnson, 
J. Crips v. Talvande, 4 M‘Cord, 20. 


. The defendantshot at the plaintiff’s slave, while he was stealing 


potatoes from a bank within his plantation, and killed him. 
It was held, that the defendant was liable for the value of 
the negro, and granted a new trial, the jury having found a 


verdict for the plaintiff for one dollar. Richardson v. Dukes, 
4 M‘Cord, 156. 


. In assessing damages where property is in question, the value 


of the article, as nearly as it can be ascertained, furnishes a 
rule from which the jury are not at liberty to depart. Jd. 


. In an action for overflowing the plaintifi’s land, by the erec- 


tion of a dam on the land of the defendant, in which the nature 
and extent of the alleged injury are specially described in the 
declaration, the plaintiff is entitled to a verdict for nominal 
damages, though he fail to prove the particular injury complain- 
ed of, or any otheractualinjury. Pastorius v. Fisher, 1 Rawle, 
27. 

An injury to the grantor’s mill-race, is an injury to his mill, for 
which he is entitled to damages. Butz v. Ihrie, 1 Rawle, 218. 


See Contract 4; CovENANT, 2. 
DEED. 


l. 


Where the habendum of a deed is so inconsistent with the 
premises, that they cannot stand together, the habendum is 
void, and if the premises pass any thing the grantee will hold. 
Ingram v. Porter, 4 M‘Cord, 198. 


. Thus, a father by deed of gift gave to his daughter a slave, 


‘to hold, &c. after his death.’ Held, that the property vested 
absolutely in the daughter upon the delivery of the deed. Ib. 


. The delivery of such deed to a proper officer to record is a 


sufficient delivery. 1b. 


. If such a deed were found among the papers of the person 


who died in possession of the property given, it might be 
considered a will. Jb. 


5. If a blank piece of paper is signed, sealed and delivered, and 
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afterwards written, it is no deed, as there was nothing of sub- 

stance in it. Duncan vy. Hodges, 4 M‘Cord, 239. 

. But a deed executed with blanks, and afterwards filled up 

and delivered by the agent of the party, is good. Jb. 

7. A fee cannot be limited to take effect in future; therefore a 
deed of land in fee, ‘in case of the death’ of the grantor, is 
void as a conveyance. Singleton v. Breman, 4 M‘Cord, 12. 

8. It is not sufficient evidence of the execution of a deed, to 
prove the hand writing of one of the subscribing witnesses, 
who was dead, the witness knowing nothing of the grantor or 
the other subscribing witness. The signature of the grantor and 
of the other subscribing witness, if he were dead or out of the 
state, must be proved. Sims v. De Graffenreid, 4 M‘Cord, 253. 

9. A deed cannot be admitted in evidence as an ancient deed, 
unless it has been accompanied by possession. Jb. 

10. In Pennsylvania a voluntary conveyance is not void against 
a subsequent purchaser, by force of the Stat. 27 Eliz. ch. 4. 
Lancaster v. Dolan, 1 Rawle, 231. 

DEMURRER TO EVIDENCE. 

1. A demurrer to evidence admits not only the truth of the evi- 

dence, but every fact which it may legally conduce to prove; 

judgment therefore will be given against the party demurring, 
if upon any fair construction of the evidence, the jury might 

have given a verdict against him. - Thornton y. Bank. 3 Pet. 36. 

Chinoweth v. Lessee of Haskell, 96. 

. Though on a demurrer to evidence, judgment will not be given 
if the declaration set forth an illegal cause of action, or no 
cause of action, yet it waives all objections merely formal ; and 
what would be cured by a verdict, is cured by a demurrer to 
evidence. Caldwell v. Stileman, 1 Rawle, 212. 

3. Where there is a demurrer to parol evidence, of a fact, which 
is not evidence of any other fact, but itself a substantive ingre- 
dient of the case, a party may be required to join in demurrer. 
Crawford v. Jackson, 1 Rawle, 427. 

4, On a demurrer to parol evidence, if the plaintiff refuses to join 
in demurrer, except on terms which the court disapproves, the 
plaintiff’s evidence must be considered as withdrawn, and the 
jury must find a verdict for the defendant. Jb. 

See ParTNERs, 7. 

DEPOSITIONS. 

1. It is no valid objection to the admission of a deposition, that 
in the commission under which it was taken, the initial of the 
plaintiff's middle name was wrong, it being right in all the 
proceedings under the commission. Keane v. Meade, 3 Pet. 2. 

2. Whether such an objection is not waived by a party’s filing 
cross interrogatories. Quere. Ib. 

3. The commissioner is not bound to certify in whose hand 
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writing the deposition is, or to return the form of the oath ad- 
ministered to the witness. Ib. 

DEVISE. 

1. A devise to a corporation to be created after the testator’s 
decease is good as an executory devise. Inglis v. The Trus- 
tees of the Sailors’? Snug Harbor, 3 Pet. 117. 

2. There are no technical appropriate words which determine 
whether a devise be on a condition precedent or subsequent, 
it is always a question of intention. Finlay v. King’s Lessee, 
3 Pet. 375. 

3. A testator devises to his nephew W. K. all his estate at the 
death of his, the testator’s wife, on condition of his marrying 
a daughter of William and Rachel T. William and Rachel 
T. survived the testator but had no daughter. Held, the 
condition was subsequent and the estate vested in W. K. at 
the death of the testator; he would not be entitled to the 
possession of it till the death of the wife, unless it appeared 
by other provisions of the will to have been the intention of 
the testator, that he should comé into possession of a part or 
the whole before the death of the wife. Jb. 

DISCONTINUANCE. 

A plaintiff will not be permitted to discontinue, where it will give 
him an advantage, or tend to vex and oppress the defendant. 
The Mechanics’ Bank v. Fisher, 1 Rawle, 341. 

DOWER. 

The mere transitory seisin of a husband of land, for the purpose 
of reconveying by way of mortgage, does not entitle the wife 
to dower. Brown v. Duncan, 4 M‘Cord, 346. 

EASEMENTS. See SERVITUDEs. 

ERROR. 

The granting or refusing amendments of pleadings or motions for 
new trials in the court below, affords no ground for a writ of 
error. United States v. Buford, 3 Pet. 12. 

See Court. 

ESCAPE. See SHERIFF. 

ESTOPPEL. 

1. The principle of law, that a tenant is estopped from disputing 
the title of his landlord either by setting up a title in himself 

or a third person, during the existence of the lease or tenancy, 

applies to all cases where one person obtained possession of 
real estate belonging to another by recognition of his title. 
Willison v. Watkins, 3 Pet. 43. 

. But this principle, it should seem, is to be limited to the cases 
where the relation originally subsisting has not been disavowed 
and put anendto. Ib. 

3. Where a tenant disclaims to hold under his lease, and gives 
notice to his landlord that he claims the fee in the land by an 


to 
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adverse title, the relation of landlord and tenant is thereby 
dissolved and the possession of the tenant is adverse, and by 
such adverse possession he may gain a title to the land Jb. 


. An estoppel which works on the interest of the land, runs 


with it into whoseever hands the land comes, Carver v. 
Jackson, 4 Pet. 1. 

A state is not bound by estoppel, by a recital in its own grants 
or patents, for they are deemed to be made upon the sugges- 
tion of the grantee. But where the state claims title under 
the deed or other solemn acts of third persons, it takes it sub- 
ject to all the estoppels running with the title and estate. Per 
Story, J. Ib. 


. The recital of one deed in another, operates as an estoppel, 


and binds the parties, and privies; privies in blood, in estate, 
and in law. Jb. 

But it does not bind strangers or those who claim by title par- 
amount to the deed. Jb. 


. An estoppel may arise by implication from a grant, that the 


party hath an estate in the land, which he may convey, and he 
shall be estopped to deny it. Jb. 

Estoppels must be mutual and equally binding upon both 
parties. Crosland v. Murdock, 4 M‘Cord, 217. 


). Thus, a testator devised land to his executor to sell. The 


executor sold the land. In the mean time the will was decid- 
ed by the ordinary to be invalid, and his judgment was con- 
firmed by the appellate tribunal. In a suit against the pur- 
chaser by the executor, for the purchase money, it was held, 
that the executor was not estopped by the judgment of such 
tribunal, from denying his want of authority to sell. Jb. 


11. There is no estoppel but between the parties to a deed. 


Langer v. Felton, 1 Rawle, 141. 


12. Those who take an estate under a defective conveyance, are 


estopped from denying its validity. Ripple v. Ripple, 1 Rawle, 
386. 


EVIDENCE. 


1. 





Where the clerk of the plaintiff stated in his deposition that 
he paid a sum of money to the defendant on the plaintifl’s ac- 
count, and that the defendant, at his request, made an entry of 
the sum paid, in the plaintiffs rough cash book, writing his 
own name at full length for the sake of making the witness 
acquainted with his signature and the way of spelling his name, 
it was held to be unnecessary to produce the book in which 
such entry was made. Keene v. Meade, 3 Pet. 7. 


. A transcript of an account, stated at the treasury department, 


certified under the act of congress of 1797, ch. 74, is not evi- 
dence of any account which does not arise in the ordinary mode 
of doing business in thatdepartment. United States v. Buford, 
3 Pet. 29. 
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3. A claim of the United States upon one of their officers for mo- 
ney which came to his hands not through the officers of the 
treasury or in the regular course of official duty, must be estab- 
lished not by a treasury statement, but by the evidence upon 
which that statement was made. Ib. 

4. In ejectment for land, entries of third persons, made subse- 
quent to the plaintifi’s grant, cannot affect his title, and are 
clearly inadmissible. Stringer v. Young, 3 Pet. 337. 

5. The admission of irrelevant evidence, which was not objected 
to, will not authorize the admission of other irrelevant evidence 
to rebut it, which was objected to; the evidence admitted not 
being calculated to make an impression upon the jury, which 
could not be effaced by an instruction from the judge. Ib. 

6. Certified copies of the opinions of the court are to be given by 
the reporter, and not by the clerk of the court. Anonymous, 3 
Pet. 397. 

7. If there is a recital of a lease in a deed of release, and in a suit 
against a stranger the title under the release comes in question, 
there, the recital of the lease in such release, is not per se evi- 
— of the existence of the lease. Carver v. Jackson, 4 

et. 1. 

8. But if the existence and loss of such lease be established by 
other evidence, there the recital is admissible, as a secondary 
proof in the absence of more perfect evidence, to establish the 
contents of the lease. Ib. 

9. The declarations of a person from whom a party in an action 
derives his title to land, in favor of his own title, are admissi- 
ble where they form part of the res geste. Martin v. Simpson, 
4 M‘Cord, 262. 

10. The declarations of a party, made at the time, may be receiv- 
ed as explanatory of the act done, as part of the res geste. Ib. 

11. When in an action upon an open account, the plaintiff, a 
merchant, was absent from the state; at the trial of the cause, 
it was held, that proof of the original entries being in his hand- 
writing, was inadmissible. Douglass vy. Hart, 4 M‘Cord, 257. 

12. The books of the keeper of a billiard table are not admissible 
in evidence, in an action brought by him. Boyd v. Ladson, 4 
M‘Cord, 76. 

13. A release by the persons beneficially interested, to one ad- 
ministrator, of every thing but certain parts of the estate in the 
hands of the other administrator, which are specially excepted, 
is valid, and is to be carried into effect according to the inten- 
tion of the parties; and it is competent to the parties interest- 
ed, to give extrinsic evidence in relation to the parts excepted, 
notwithstanding the confirmation of the administration account. 
M‘Lenachan vy. The Commonwealth, 1 Rawle, 357. 

14. An exemplification of a deed dated the 23d of June, 1696, 
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acknowledged in open court on the 4th of August, 1696, and 
recorded the 27th of October, 1740, held, to be admissible in 
evidence, the original deed having been lost. Duffield vy. Brind- 
ley, 1 Rawle, 91. 

15. An entry made by a clerk in a book of a bank, of a deposit 
made by a customer, immediately before an entry made by him 
of the same deposit in the customer’s bank book, and support- 
ed by the oath of the clerk, is evidence to go to the jury, to- 
gether with the customer’s book and the testimony of the clerk. 
The Farmers’ and Mechanics’ Bank v. Boraef, 1 Rawle, 152. 

16. An ancient deed, which has not accompanied the possession, 
is not admissible in evidence without proof of its execution. 
Arnold v. Gorr, 1 Rawle, 223. 

17. The record of a judgment, sheriff’s sale thereon, sheriff’s 
deed, and mesne conveyances to the party offering them, are 
not evidence, where no interest in the land sold by the sheriff, 
is shown in the defendant in the judgment. . 1d. 

18. In an action on a recognisance entered into in partition, in 
which the plea is a release, and the replication, that the release 
was without consideration, fraudulent, and void, evidence is 
not admissible under the replication, to show, that though the 
release was expressed to be for a full consideration, none was 
psid; and that, to induce the releasors to execute the instru- 
ment, the releasee artfully and fraudulently represented, that if 
they would execute it, he would pay them afterwards, and that 
the administrators of the releasee retained in their hands money 
to meet the claim of the releasors. The Commonwealth vy. 
Brenneman, 1 Rawle, 311. 

19. Nor is evidence admissible to show, (where third persons 
are interested,) that the release was induced by the purchaser 
of the share of one of the heirs refusing to pay without a re- 
lease from all the heirs: That they agreed to meet his wishes, 
upon his paying only the purchase money of the share he had 
bought: That there was an understanding among the heirs, 
that the release was to operate only in favor of the purchaser ; 
and that among themselves, though absolute in form, it was to 
remain inoperative, until those who took the land at the ap- 
praisement, paid to each of the heirs their share of the valua- 
tion money. Jb. 

20. Though the acts of a deputy surveyor, done for the benefit 
of A, cannot be given in evidence by him, in support of his 
own claim, without producing the authority under which the 
deputy acted, yet the unauthorized act of the deputy, done, or 
attempted by the procurement of A, may be given in evidence 
by B, to show the invalidity of A’s title. Unger v. Wiggins, 1 
Rawle, 331. 

21. Where a book, purporting to be a book of a deputy surveyor, 
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containing his field notes of a survey, had been frequently in 
evidence before the court, and three times in the very cause 
under trial, without any question, and no proof of hand-writing 
was called for, but it was objected to on other grounds ; held, 
that it was not error to permit it to be read to the jury, without 
proof, that it was the book of the deputy surveyor, or of his 
hand-writing. Jb. 

22. Where the question was upon the validity of a judgment en- 
tered under a warrant of attorney, upon a bond given by a fa- 
ther to his son, soon after the son became of age, and when the 
father was about to become insolvent, the alleged consideration 
of which was, services rendered by the son to the father : held, 
that it was competent to the creditors of the father, (on the 
application of whom the judgment had been opened, for the 
purpose of letting them into a defence,) to show, that on a sale 
by the sheriff of the father’s goods, the son had claimed, and 
retained as his own property, a number of the articles levied 
on. Reitenbach v. Reitenbach, 1 Rawle, 362. 

23. A combination between the father and the son, to defraud 
the creditors of the father, having been proved; held, that it 
was competent to the creditors to give in evidence declarations 
by the father, in the absence of the son, that the bond was 
given for the sole purpose of keeping off creditors, and that it 
was without consideration. 0. 

24. The laws of another state, a member of the Union, are to be 
proved as the laws of a foreign country. Ripple v. Ripple, 1 
Rawle, 386. 

25. The maxim omnia presumantur rite esse acta, is as applicable 
to judicial proceedings in such a state, as to those in our own. 
Ib. 

26. A book, made up by transcribing entries, made by a journey- 
man on a slate, some of them being transcribed by the journey- 
man, and some by the party, some on the same evening, and 
others several days afterwards, but all within two weeks, is not 
admissible in evidence as a book of original entries, supported 
by the oath of the party. Kessler v. M‘Conachy, 1 Rawle, 435. 

27. After evidence of a fraudulent combination, the declarations 
of any one of the parties to it, may be proved. Wilbur v. Strick- 
land, 1 Rawle, 458. 

28. Parol evidence is not admissible to prove the reservation of a 
right of way, which is not reserved by or noticed in the deed. 
Collan vy. Harker, 1 Rawle, 108. 

29. Parol evidence of declarations, made by apurchaser at asher- 
iff’s sale, that he was bidding for another, is admissible to es- 
tablish a trust for the person, for whom the purchaser declared 
he was bidding. Brown v. Dysinger, 1 Rawle, 408. 

See Bonp, 3; Deep, 8, 9; Britis or Excnanece, Kc. 24, 
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EXECUTION. See InNsoLvent Desror, 3; Morteacs, 1, 
2; Court, 4, 5. 

EXECUTOR AND ADMINISTRATOR. 

1. If an executor die before probate of the will of his testator, 
the executor of such executor cannot prove or take upon him- 

self the execution of the will of the original testator. Drayton’s 

Will, 4 M‘Cord, 46. 

. To constitute a probate of a will, it is necessary that letters 

testamentary should be granted on the will. Jb. 

3. Where a will was proved per testes and the ordinary decided 
in its favor, but the granting of letters of administration was 
suspended by an appeal from the ordinary, and in the mean 
time the executor died, his executor does not represent the 
original testator. Jb. 

4. The true rule, by which to determine whether an executor 
transmits to his executor the administration of the original 
testator’s estate, is best ascertained by inquiring, ‘ whether 
the proceedings are in such a state that he cannot renounce. Ib. 

5. Thelands of an intestate may be sold, under an execution obtain- 
ed against the administrator, without making the heirs parties 
to the proceedings, notwithstanding there may be sufficient 
personal assets to satisfy the debt. Martinv. Latta, 4 M‘Cord, 
128. 

6. The intermeddling necessary to render a person liable as ex- 
ecutor of his own wrong, must be such, as to manifest a right 
to exercise or make disposition of the effects of the deceased. 
Givers v. Higgins, 4 M‘Cord, 286. 

7. Where a person interfered with property merely at the request 
of the widow, to remove it to another place, where she had 
changed her residence, and did some other acts of no great 
importance at her request, it was held, that he was not liable 
as executor of his own wrong. Ib. 

8. Persons acting as agents for the widow, as an overseer, car- 
rier, or factor, not knowing in what character she was acting, are 
not soliable. Ib. 

9. The executor derives his power over the goods of his testator 
from the grant of the ordinary, but not so with regard to lands 
devised, or an authority to sell lands. There the devisee takes 
directly under the will, and immediately from the testator. 
Crosland vy. Murdock, 4 M‘Cord, 217. 

10. By the act of 1788 of South Carolina, simple contract debts 
due to citizens of the state of South Carolina are put upon the 
same footing as specialties in the administration of the assets 
within the state, of a deceased person not a citizen of the state. 
But the debts of citizens of the state are not to be paid in total 
exclusion of debts due to those who are not citizens. Mitchell 


v. Fayvill, 4 M‘Cord, 28. 


to 
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1. Suit cannot be brought upon an administration bond against 
the sureties, until the administrator has been called to account, 
and a judgment obtained against him. Jones v. Anderson, 4 
M‘Cord, 113. 

See Heir; Estorrer, 10; WITNESS, 3 ; PLEADING, 6, 9. 

FOREIGN ATTACHMENT. 

If, on the trial of a scire facias against a garnishee in a foreign 
attachment, the plaintiff read the answers of the defendant to 
the interrogatories exhibited to him on the part of the plaintiff, 
he may, notwithstanding, contradict those answers, by showing 
that the defendant swore differently on another occasion. Ad- 
lum v. Yard, 1 Rawle, 163. 

FRAUD. 

1. A contract was made by a public agent in behalf of the gov- 
ernment, with an individual, in the profits of which the public 
agent was to participate. In the execution of the contract, 
false measures were imposed on the government; but the fraud 
was discovered. A bill in equity was filed to compel an alleg- 
ed partner to account for and to pay to one of the parties in this 
transaction, a loss sustained by an unsuccessful attempt to im- 
pose spurious vouchers on the government. It was held, that 
the action could not be sustained in any court of justice. Bar- 
tles v. Colman, 4 Pet. 184. 

2. Where, as in case of a deed from a parent to his children, the 
property has been kept for the separate use of the donees and 
reserved as an accumulating fund for their benefit, it may repel 
the presumption of fraud. Hudnal v. Wilder, 4 M‘Cord, 294. 

3. A voluntary deed, in favor of those whom the grantor is under 
natural obligations to provide for, is valid against a subsequent 
purchaser with notice of the deed. Ib. 

4. If a voluntary deed is a mere pretence and no change of 
property is intended to take place, it is void as to a subsequent 
purchaser, even though he have notice of the prior deed. Jb. 

5. A voluntary deed is void as to existing creditors, whenever 
the donor is largely indebted at the time of making the deed Jb. 

6. When a voluntary deed is intended to secure the property 
from the reach of creditors, it is fraudulent against a subsequent 

purchaser, where the possession has not been changed. Jb. 

Whenever a deed is void merely against creditors, the payment 

of the debts will cure the defect; but where it is attended with 

circumstances, which authorize a belief, that no change of 
property was intended to take place, but that it should revert 

to the donor as soon as the debts are paid, the rights of a 

subsequent purchaser cannot be affected by the payment of the 

debts. Jb. 

8. The concealment of a circumstance, which materially impairs 
the value of an article sold, is fraudulent, and though the 
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vendor at the time of the sale refused to warrant the soundness, 
yet the vendee may recover, in an action for deceit. Hough v. 
Evans, 4 M‘Cord, 169. 

9. 1f a deed be made by a parent to his children, on condition, 
that the grantees shall support the grantor for life, the consid- 
eration is a good and honest one between the parties them- 
selves; but, if it be made with a view to hinder or defeat cred- 
itors, it is fraudulent and void as respects them. Geiger vy. 
Welsh, 1 Rawle, 349. 

See ASSIGNMENT; EVIDENCE, 16, 17, 20, 21; Witness, 11. 

FRAUDS, Statute of. 

1. A having an execution in the hands of the sheriff against B, C 
promised the sheriff, verbally, that if he would not push the 
execution, he would pay the costs; in consequence of which 
the sheriff did not proceed. Whereupon A sued C for the 
costs. It was held, that even if this were a promise to A, it 
was within the statute, and void. M‘Rinney v. Quilter, 4 
M‘Cord, 409. 

2. Where an undertaking is original, it is binding, although it is 
not in writing, and although it may have grown out of a debt, 
&c. of another; but otherwise, when it is collateral to the 
liability of another. 1b. 

GIFT. 

The doctrine, that, where a parent suffers a slave to go and remain 
in possession of a married child, a parol gift is presumed, 
applies as well where the slave goes into the possession of the 
child at the time of the marriage as afterwards; but the pre- 
sumption is almost conclusive, if the slave is sent with the child 
immediately on the marriage. M‘Cluney v. Lockhart, 4 M‘Cord, 
251. 

GOVERNOR. 

A prohibition will not lie against the governor to restrain him 
from granting a commission to an officer, who has been im- 
properly elected. Grier v. Taylor, 4 M‘Cord, 206. 

GRANT. 

A person cannot set up a title under a grantee, who was dead 
at the time the grant was taken out, as there was no one in esse 
in whom it could vest. Smith v. Smith, 4 M‘Cord, 276. 

GUARDIAN AND WARD. 

Where, under the circumstances, it was manifestly for the benefit 
of the ward, at the time, to convert his personal into real es- 
tate, and even to expend money in the improvement of the 
real estate, a guardian was held to be justifiable in so doing, 
although subsequent and unexpected events rendered the mea- 
sure injurious to the ward. Case of Bonsall’s Appeal, 1 Rawle, 
266. 

HABEAS CORPUS. 

1. The power of the United States courts to award writs of 
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Habeas Corpus is derived from the Judiciary Act, but the 
cases, in which this writ is to be granted, are to be determined 
by the common law. Ex parte Tobias Watkins, 3 Pet. 201. 

2. No relief can be granted by this writ to a person detained in 
prison by virtue of a judgment of a court whose jurisdiction is 
final. Jb. 

3. Where in the petition for this writ, the cause of detention is 
fully stated, the court, if satisfied that no relief would be 
granted the petitioner upon the return of the writ, will not 
award it. Ib. 

4. The court of common pleas have no power, under a writ of 
Habeas Corpus, to discharge a person in custody, under a writ 
of ne exeat issued from the court of equity. Gilchrist ex parte, 
4 M‘Cord, 233. 

HEIR. 

If a naked power to sell be given to executors, the land in the 
mean time descends to the heir, and an ejectment may be 
brought for it in his name. Brown vy. Dysinger, 1 Rawle, 408. 

HUSBAND AND WIFE. 

1. If the husband departs from the state, for the purpose of a 
residence abroad, without the intention of returning, such 
absence renders the wife competent to contract, and to sue and 
be sued as if she were a feme sole. Bean v. Morgan, 4 M‘Cord, 
148, 

2. Upon the marriage of a daughter, the mother, (in the absence 
of the father and son-in-law,) sent a slave with her daughter 
to assist her, and to return after a short stay. The slave was 
permitted by the father to remain four years with the son-in-law, 
as his own property, and was so considered by every one, the 
father in the mean time making no claim. Held, that the 
property vested in the son-in-law, and that the father could not 
convey the slave afterwards in trust for his daughter,-and ia 
exclusion of the rights of the creditors of the son-in-law. 
Byrd vy. Ward, 4 M‘Cord, 228. 

3. So, if it had been distinctly understood between the parties 
that the slave was to be loaned, and that the lender might retake 
the property at any indefinite period, this would not affect the 
rights of the creditors of the son-in-law. Semble, Ib. 

4. Where lands were conveyed to a trustee, in trust for the sole 
and separate use of a feme covert, without the control of her 
husband, and in further trust for such uses as she should appoint, 
it was held that the use was not executed by the statute of uses. 
Escheator of St. Philips v. Smith, 4 M‘Cord, 452. 

5. A feme covert, living in the same state with her husband, 
though apart from him and on her separate estate, cannot be 


sued without joining her husband. Brown v. Hillingsworth, 
4 M‘Cord, 429. 
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6. But where the husband has abjured the realm, the wife is 
considered as a feme sole, and may sue and be sued alone. Jb. 

7. The incapacities of a feme covert under the common law, 
apply to her civil rights only; her political rights depend upon 
the principles of the law of nations. Shankstat y. Dupont, 3 
Pet. 248. 

8. An assignment by a husband of his wife’s choses in action, as 
a collateral security, does not deprive her of the right of survi- 
vorship, in case he dies before they are reduced to possession. 
Hartman v. Dowdel, 1 Rawle, 279. 

9. An action on a judgment obtained by husband and wife, for a 
debt due to the husband in his own right, should, after the 
death of the husband, be brought in the name of the wife, as 
surviving plaintiff, and not in the name of the administrator of 
the husband. But the court will protect the rights of creditors 
and others, who are shown to be equitably interested in the 
judgment. Gibson v. Todd, 1 Rawle, 452. 

10. An agreement by the defendant, with the husband in his life- 
time, to give him credit in a larger debt, which he had against 
him, is, if executed, an extinguishment of the judgment; and 
if not executed, it is not a reduction of the judgment into pos- 
session, by the husband. Jb. 

11. A feme covert is, in respect to her separate estate, to be 
deemed a feme sole only to the extent of the power clearly 
given by the instrument by which the estate is settled, and has 
no right of disposition beyondit. Lancaster v. Dolan, 1 Rawle, 
231. 

IMPRISONMENT UNLAWFUL. 

An imprisonment under a judgment of court is not unlawful, if 
the court had general jurisdiction of the subject, although the 
judgment be erroneous. Ezxparte Tobias Watkins, 3 Pet. 201. 

INDICTMENT. 

1. On an indictment for stealing the property of A, B, and C, 
proof that the defendant stole some of the goods of each of 
them respectively, in which they had no joint interest, does 
not correspond with the allegation in the indictment; and a 
new trial will be granted upon conviction. State v. Ryan, 4 
M‘Cord, 16. 

2. Where an offence, which is a misdemeanor at common law, 
is made a felony by statute, no indictment for such offence, as 
for a misdemeanor at common law, can be maintained. Slate 
v. Wright, 4 M‘Cord, 358. 

3. Thus, if a person is convicted of retailing liquors without 
license, such a conviction will be a bar to another prosecution, 
for retailing at any time anterior to the finding of the bill in 
the first indictment. State v. M‘Bride, 4 M‘Cord, 332. 

4. A single act of retailing may furnish a presumption of the 
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consummation of the offence ; but the proof of it would be more 
conclusive, if it consisted of a continuation and succession of 
acts, giving a decided character to the transaction. Ib. 


. When the offence charged includes in its nature, a succession 


or continuation of acts, which do not necessarily belong to any 
particular period, as public nuisances, &c. the indictment may 
so charge it, and any part going to establish it, anterior to the 
finding of the bill, may be given in evidence, and a conviction 
would be a bar to another prosecution for any such act com- 
mitted before the finding of the bill in the first indictment. Jb. 


. In an indictment, it was held that the state might examine 


witnesses by commission, with the consent of the prisoner. 
State v. Bowen, 4 M‘Cord, 255. 


. Whether the court will grant a new trial in the case of an 


indictment, where the defendant has been acquitted, quere. Ib. 


. An indictment is not vitiated by stating an offence to have 


been committed on the first March instead of the first day of 
March. Simmons v. The Commonwealth, 1 Rawle, 142. 


9. In an indictment for fornication and bastardy, an omission to 


state the sex of the child, is fatal. Ib. 


See Practice, 7,8; NUISANCE, 1, 2. 
INFANT. 


1. 


Few if any of the contracts of infants are absolutely void. 

And a very slight circumstance showing the assent of an infant 
to his contract, after he comes of age, will confirm the contract. 
Cheshire v. Barrett, 4 M‘Cord, 241. 


. Thus, if he purchase land and continue in possession after he 


comes of age, it will amount toa confirmation of the contract. Ib. 


. Where an infant gave a note payable to A or bearer, for a 


horse, and kept the horse after he came of age and sold him, 
it was held to be a confirmation, and that the bearer of the note, 
to whom it had been transferred, might recover on it. Jb. 


. An infant, at the age of discretion, is liable in an action on 


the case, for the embezzlement of goods entrusted to his care. 
Peigne v. Sutcliffe, 4 M‘Cord, 387. 


. An infant is liable on a note not negotiable, or even on a negoti- 


able note given for necessaries, while it remains in the hands 
ofthe payee. Dubose v. Wheddon, 4 M‘Cord, 221. 


INSOLVENT DEBTOR. 


1, 





In marshalling the assets of an insolvent estate, a judgment 
recovered in another state only ranks as a simple contract. 
The first section of the fourth article of the constitution of the 
United States has not effected any change in the nature of 
such judgment, but only provides that as matter of evidence, it 
shall be entitled to full faith and credit. Cameron v. Wurtz, 4 
M‘Cord, 278. 
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2. Liens existing before the assignment by an insolvent debtor, 
who takes the benefit of the insolvent debtor’s act, still have 
preference as to the proceeds of the property assigned, and are 
payable in their crder. Harth v. Gibbes, 4 M‘Cord, 8. 

3. But bank bills or money are not bound by an execution; and 
therefore cash and the proceeds of choses in action assigned, 
are to be divided ratably among all the creditors, the expenses 
of the assignment and commissions being first deducted. Jb. 

INSOLVENT LAWS. 


1. Where a citizen of Louisiana was sued by a citizen of Ken- 
tucky for a debt contracted in 1808, and pleaded his discharge 
under the bankrupt law of Louisiana, of 1811, the plaintiff hav- 
ing been a party to the proceedings under the law, and receiv- 
ed a dividend of ten per cent. on the debt: it was held that the 
plaintiff, by voluntarily making himself a party to, those pro- 
ceedings, abandoned his extra-territorial immunity from the 
operation of the law, and was bound by it to the same extent 
as the citizens of Louisiana. Clay v. Smith, 3 Pet. 411. 

2. A discharge under the insolvent law of Georgia is a bar to an 
action in South Carolina, where the plaintiff and defendant 
were citizens of Georgia. Brown vy. Wallen, 4 M‘Cord, 364. 

INSURANCE. 


1. Where the policy covers the risk of barratry, and fire is the 
proximate cause of the loss, the defence, that negligence was 
the remote cause, will not be sustained, but the assurers will 
be holden liable. Patapsco Ins. Co. v. Coulter, 3 Pet. 222. 

2. A loss, the proximate cause of which is a peril insured against, 
is a loss within the policy, although the remote cause may be 
negligence in the master or mariners. Jb. 

3. In a valued policy on profits, proof of the loss of the cargo is 
sufficient to prove loss of profits. -Jd. 

4. The revocation of an abandonment, before it is accepted by 
the underwriters, may be inferred from the conduct of the 
assured, if his acts and interference with the use and manage- 
ment of the subject insured be such as to show that he intended 
to act as owner, and not for the benefit of the underwriters ; 
and ‘this is a question for the jury to decide. Columbian Ins. 
Co. v. Ashby, 4 Pet. 139. 

5. The insured cannot abandon for a total loss, unless the loss 
from sea damage exceed one half the goods insured, or the gross 
amount paid forthem. Budd v. Union Ins. Co. 4 M‘Cord, 1. 

6. Stranding, if the vessel is not destroyed, is not a ground for 
abandonment. Jb. 

7. In cases of insurance, if the jury give a verdict for a partial 
loss, it does not follow that they must give interest on the 
amount of the loss, and the verdict will not be disturbed on 
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the ground that interest was not allowed, where the defendants 
had offered to pay the partial loss. Jb. 

8. It is not a breach of warranty, on a policy ‘at and from 
Charleston to Marseilles,’ that the vessel had been loaded at 
Havana, a belligerent port. Money v. Union Ins. Co, 4 M‘Cord, 
511. 

9. It is not necessary for the insured to communicate to the in- 
surer a fact which the insurer does know or a fact which he 
ought to know. Ib. 

10. The disappointment of a reasonable hope of obtaining a cargo 
for the owner of the vessel himself, at the port to which she is 
sailing, with specie on board to purchase a cargo, but where no 
cargo has been purchased, nor a positive contract made for the 
purchase of one, does not authorize a recovery ona valued po- 
licy on freight, where the ship is lost on the voyage to the 
port of destination. Adams v. The Pennsylvania Ins. Company, 
1 Rawle, 97. 

11. Jt seems, that a gaming policy is not good in Pennsylvania. Jb. 

INTEREST. 

1. Where there is a written lease to pay a certain rent annually, 
if the rent is not paid annually, it carries interest. Dorrill v. 
Stephens, 4 M‘Cord, 59. 

2. Where a bill of exchange was drawn in Georgia on the drawees 
in South Carolina, and payable there, the holder is entitled to 
the rate of interest established in South Carolina. Boyce v. 
Edwards, 4 Pet. 111. 

3. Unliquidated demands do not bear interest, except in cases of 
fraud or imposition, or of money lent or actually had and re- 
ceived. Conyers v. Magrath, 4 M‘Cord, 392. 

See LANDLORD AND TENANT, 5; JUDGMENT, 3. 

JUDGMENT. 


1. The judgment of a court of record whose jurisdiction is final, 
is conclusive. Ex parte Tobias Watkins, 3 Pet. 201. 

2. Judgments of the United States Courts, although their juris- 
diction be not shown on the pleadings, are binding till reversed, 
and the apparent want of jurisdiction can avail the party only 
ona writ of error. Ib. 

3. Judgments at common law do not carry interest. Williamson 
v. Broughton, 4 M‘Cord, 212. 

4, By recovering a judgment in trespass for carrying away the 
plaintiff’s goods, his property in the goods is divested. Conse- 
quently, such a judgment is a bar to an action of indebitatus 
assumpsit, against any one, for the proceeds of the sale of the 
goods which were the subject of the trespass. Floyd v. Brown, 
1 Rawle, 121. 

See INsoLvent Destors ; HusBanp aNp WIFE, 8, 9. 
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JURISDICTION. 

1. Under the laws of Louisiana on the trial of a cause before a 
jury, the verbal evidence is to be reduced to writing at the re- 
quest of either party, to serve as a statement of facts in case of 
an appeal. In a suit in the district court of that state, where a 
verdict was rendered against the defendant, he moved to have 
the testimony of the witnesses taken down in writing by virtue 
of the act of congress of 26th May, 1824, which provides that 
the practice in the United States Courts in Louisiana shall 
conform to the practice of its state courts, subject to such alter- 
ations as they should establish by rules. The court overruled 
the motion. The defendant brought a writ of error to the Su- 
preme Court. It was held, that though the court below might 
have been bound to allow such a motion, unless they had made 
some rule to supersede such a practice; yet it could not be as- 
signed for error in this court; for if all the testimony had been 
brought up on the record, this court could not have redressed 
any error by granting a new trial, as it would be directly against 
the seventh article of the amendments of the constitution. 
Parsons y. Bedford, 3 Pet. 447. 

2. The act was not intended to alter the appellate jurisdic- 
tion of the Supreme Court; but only to apply to the modes of 
practice and proceeding in the court below. Jb. 

3. The jurisdiction of the Supreme Court of the United States 
in writs of error depends on the sum or value in dispute in that 
court as it stands upon the writ of error, not on that which was 
in dispute in the Circuit Court. Gordon v. Ogden, 3 Pet 33. 

4. Where the plaintiff in the court below claimed more than two 
thousand dollars in his declaration, but obtained judgment for 
a less sum, a writ of error brought by the defendant, was dis- 
missed for want of jurisdiction. Smith vy. Honey, 3 Pet. 469. 

5. In such case, if the writ of error had been brought by the 
plaintiff, the court would have had jurisdiction Jd. 

6. This court has no jurisdiction by Habeas Corpus, or otherwise, 
to examine into the judgment and proceedings of a Circuit Court 
in criminal cases. Ex parte Tobias Watkins, 3 Pet. 192. 

7. It is not necessary to give jurisdiction to this court in a case 
removed from a state court under the 25th section of the 
Judiciary Act of 1789, ch. 20, that it should appear upon the 
record that any question within the purview of that section 
arose in the state court. Harris v. Dennie, 3 Pet. 301. 

8. The courts of the United States have equity jurisdiction, unless 
there is a remedy at law as practical and efficient as the remedy 
in equity. Boyce v. Grundy, 3 Pet. 210. 

9. To give jurisdiction to the Supreme Court of the United States, 
where a cause is brought into that court by writ of error or 
appeal from the highest court of a state, on the ground that the 
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constitution, or the validity of a law of the United States, has 
been drawn into question, and the decision was against its 
validity; it is not necessary to state in terms on the record that 
the constitution or law has been drawn in question. It is 
sufficient if the record show that the constitution, or a law, 
must have been construed. Craig v. Missouri, 4 Pet. 410. 

10, Although a person cannot give jurisdiction by consent to a 
court, where it had no jurisdiction before, yet when the court 
has jurisdiction of the matter, and the party has some privilege 
which exempts him from the jurisdiction, he may waive the 
privilege if he chooses. Overstreet v. Brown, 4 M‘Cord, 79. 

11, After the decision of a case in the Supreme Court of Missouri, 
the plaintiff presented a petition for a rehearing, claiming his 
freedom, under the ordinance of congress, passed on the 13th of 
July, 1787, for the government of the territory of the United 
States, northwest of the river Ohio. The court refused to 
grant the rehearing. ‘The case was brought before the Su- 
preme Court of the United States, under the 25th section of the 
judiciary act of 1789. Held, that as a petition for a rehearing 
forms no part of the record, it could not be noticed, and did not 
give the Supreme Court of the United States jurisdiction of the 
case.. Lagrange v. Chouteau, 4 Pet. 287. 


LANDLORD AND TENANT. 


1. Where a tenant disclaims to hold under his lease, he becomes 
a trespasser, and his possession is adverse. Willison v. Wat- 
kins, 3 Pet. 43. 

2. If a house is leased, and during the term it is rendered unten- 
antable by a storm, the rent ought to be apportioned ac- 
cording to the time it was occupied. Ripley v. Wightman, 4 
M‘Cord, 447. 

3. Under a plea of no rent in arrear, the defendant may show 
that the house was rendered uninhabitable by a storm. Jb. 
4. Where a lessee is bound to keep the house in good repair, and 
it is destroyed by fire, he must repair ; and if the lessee stands 
by and permits the landlord to rebuild for his own benefit, and 
sets up no claim, it is an abandonment of all claim on his part. 

Cline v. Back, 4 M‘Cord, 431. 

. Where a lease is for a term of years, with a certain rent paya- 
ble annually, if the tenant holds over the time, without any 
thing being said as to a new contract, the law presumes that he 
holds subject to the same annual rent as stipulated in the lease; 
and interest is recoverable on the annual arrears of rent, which 
became due in consequence of his holding over. Dorrill v. 
Stephens, 4 M‘Cord, 59. 

6. Where a tenant holds over after the expiration of the lease, 

and the landlord recovers double rent under the act of 1808, of 


or 
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South Carolina, he cannot bring an action on the case after- 
ward against the tenant for holding over, whereby he lost the 
sale of the estate leased. Crips v. Talvande, 4 M‘Cord, 20. 

7. Whether the landlord could recover for such remote conse- 
quential damage, under any circumstances, quere. Ib. 

See INTEREST; LEASE. 

LANDS. 

1. The record of proceeedings against ‘unknown heirs,’ is no 
evidence that any such heirs existed; and a decree and deed 
made in pursuance of it, cannot avail to pass a title without 
some evidence that there were some heirs. Hollingsworth v. 
Barbour, 4 Pet. 466. 

2. A location of land, made in the name of a deceased person, 
after his death, is void. Galt v. Galloway, 4 Pet. 332. 

LARCENY. See InpicTMENT, 1. 

LEASES. 

1. Leases, like other deeds and grants, may be presumed from 
long possession, which cannot be otherwise explained. Car- 
ver v. Jackson, 4 Pet. 1. 

2. A lease, unfairly obtained from a party in possession of the 
land, will not prevent the lessee from contesting the title of the 
lessor. Brown v. Dysinger, 1 Rawle, 408. 

LEGISLATURE. 

In general the legislature cannot establish a new rule and give it 
a retrospective operation ; but where the rule is unascertained 
and unsettled, it belongs to the legislature to ascertain and set- 
tle the law; and from necessity such a law must operate both 
prospectively and retrospectively. Peyton v. Smith, 4 M‘Cord, 
476. 

LIBEL. 

1. On an indictment for a libel, words spoken by the defendant 
cannot be given in evidence, in support of the innuendos. State 
v. Farley, 4 M‘Cord, 317. 

2. The following words were held not to be libellous: ‘As Mrs. 
R. says, she has been most cruelly censured without cause, 
which is absolutely false.’ Ib. 

3. So, ‘I would advise her to beware, lest facts, which are stub- 
born things, be brought to light, and you will then see whom 
you keep under your roof,’ are not libellous. 1b. 

4, If there is no specific charge of any thing immoral or criminal, 
or which is calculated to render the person charged ridiculous, 
or to exclude him from society, it is not a libel. Jb. 

5. To support an action for a libel, it is not necessary that the 
plaintiff be mentioned in the writing; it is sufficient that there 
is a description of him, by which he may be known. Clark y. 
Creitsburgh, 4 M‘Cord, 491. 

6. Thus, where the plaintiff is described in the libel as ‘ the 
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friend of John Thornton,’ and it is proved that the plaintiff 
was alluded to, the action will lie. Jb. 

7. Where a false charge is made against a person in writing and 
in the course of a judicial proceeding, and if it is proved that 
recourse was had to the judicial proceeding as a mere cover 
to gratify private malignity, an action for libel will lie. But 
malice will not be presumed. Heyward v. Cuthbert, 4 M‘Cord, 
354. 

LICENSE. 

A conviction and fine, for retailing liquors without a license, does 
not operate as a license to retail for a year. State v. M‘Bride, 
4 M‘Cord, 332. 

LIEN. See INsotvent DEsToR, 2, 3. 

LIMITATIONS. Statute of. 

1. It is a well settled principle that a statute of limitations is the 
law of the forum, and operates upon all who submit to its 
jurisdiction. M‘Clung v. Silliman, 3. Pet. 270. 

2. Under the 34th section of the Judiciary Act of 1789, the acts 
of limitation of the several states, unless a special provision has 
been made by Congress, are to have the same effect in the 
United States Courts as is given to them in the state courts. Jb. 

3. If there is any acknowledgment of a subsisting debt, or ad- 
mission that the accounts between the parties are unsettled, 
it will be sufficient to take the case out of the statute of lim- 
itations. Lindsay v. Jamison, 4 M‘Cord, 93. 

4. If the defendant say, ‘I have paid the money, but if I cannot 
show that I have paid it I will not plead the statute,’ and fails 
to prove payment, this will take the case out of the statute. Jb. 

5. The statute of limitations does not commence to run before 
administration is taken out. Geiger v. Brown, 4 M‘Cord, 418. 

6. Where the statute begins to run, it continues its course, not- 
withstanding any supervening liabilities. 10. 

7. By the terms, ‘beyond the seas,’ in the statute, is intended 
beyond the limits of the state. Gillespie v. Hannahan, 4 
M‘Cord, 503. 

8. A promissory note was placed in the hands of an attorney at 
law for collection. The attorney instituted a suit thereon 
against the drawer, but neglected to do so against the endorser. 
The drawer proved insolvent ; and the attorney then sued the 
endorser, but committed a fatal misnomer of the plaintiff, and 
the plaintiff was finally nonsuited. Before that time the action 
against the endorser was barred by the statute of limitations. 
In an action of assumpsit by the plaintiff to recover of the at- 
torney for the loss sustained by reason of his mismanagement, 
it was held, that the statute of limitations began to run, from 
the time when the attorney became chargeable with negligence 
or unskilfulness, and not from the time the damage became 
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definite by the judgment of nonsuit. Wilcox vy. Plummer, 4 


Pet. 172. 


. Where an account is made up of various items, some of them 


within four years, and the others of longer date, the items 
charged within four years will not prevent the statute of limi- 
tations from running against the other items, where they are 
all charges on one side, and not mutual accounts. Trumbull vy. 
Strohecker, 4 M‘Cord, 211. 


10. If a person admits an account against himself to be correct, 


but at the same time says that there is a much larger sum due 
to himself, this will not take a case out of the statute. Lee v. 
Polk, 4 M‘Cord, 215. 


See Set Orr. 

LOAN. See Hussanp anv WIFE, 3. 
MALICIOUS PROSECUTION. 

1. 


An information before a magistrate, does not constitute such a 
commencement of a prosecution, as to enable the person in- 
formed against to maintain an action for malicious prosecution. 
Heyward v. Cuthbert, 4 M‘Cord, 354. 


. The foundation of such an action, is the wrong done to the 


plaintiff by the detention or imprisonment of his person. The 
plaintiff must have been in such a situation as to have it in his 
power to compel the state to proceed, or to discharge him. Jb. 


. Nor is the entry of nolle prosequi by the the solicitor on the 


information, such a termination of the matter, as would support 
the action, even if it could be regarded as the commencement 
of a prosecution. Jb. 


MARRIAGE SETTLEMENT. 
A and B, in contemplation of marriage, executed a deed, by 


which a large real estate, being the wife’s share and proportion 
of her late father’s real estate, was conveyed to trustees upon 
certain trusts for her benefit, and in reference to a considerable 
personal property, ‘being her share of the personal estate of 
her late father ;’ the husband covenanted, that all the purchases 
of real estate he might make, with the abovementioned per- 
sonal property of the wife, which should come to his hands 
during the intended marriage, should be vested in the wife, 
subject to certain powers in the husband ; and that if, at the 
time of her decease, he should be in possession of any of the 
personal property of the wife, received from the estate of her 
late father, not contracted to be laid out in real estate, he would 
account to the trustees for the principal thereof; it being un- 
derstood that he should not be accountable for the interest or 
rent of any such moneys or estates as might come into his 
hands during their joint lives. 


On the day before the execution of the settlement, a part of the 


real estate was sold; part of the purchase money was paid, 
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and bonds given by the purchaser for the residue, which were 
paid off after the marriage, but no alteration was made in the 
deed in consequence of the sale. 

The husband, after the marriage, received considerable sums of 
money from the executors of the wife’s father, part of which 
consisted of interest which had become due to that estate after 
the date of the marriage settlement. 

Part of the wife’s personal estate was laid out by the husband in 
the purchase of vacant lots, which were conveyed as directed 
by the settlement, and he expended considerable sums of mo- 
ney in filling up these lots, and curbing and paving in front of 
them. 

After the wife’s death, the executors of the surviving trustee 
brought an action of covenant upon the settlement, against the 
husband ; and it was held, 

That the proceeds of the real estate sold before the execution of 
the settlement, did not pass to the trustees in the place of the 
land itself. 

That the husband was not bound by his covenant, to account to 
the trustees for the proceeds of the sale. 

That he was not bound to account for moneys received from the 
executors of the wife’s father, in the shape of interest, which 
had accrued subsequently to the date of the settlement; and 
that he was entitled to credit for the expense of filling up va- 
cant lots purchased in pursuance of the settlement, and for 
curbing and paving in front of them. Biddle’s Executors v. 
Ash, 1 Rawle, 78. 

MASTER IN EQUITY. 

A master in equity is liable at law to an action on the case, for a 
neglect of duty, as an officer of the court of equity, by any one 
who may be injured by such neglect. And it makes no differ- 
ence whether such duty is imposed by positive law, or arises 
incidentally and is created by an order of the court. Somerall 
v. Gibbes, 4 M‘Cord, 33. 

MILLS. 

1. Time does not begin to run against a privilege reserved in a 
deed, until some default, negligence, or acquiescence is shown, 
or may be fairly presumed, in the party in whose favor such 
reservation is made. Butz v. Ihrie, 1 Rawle, 218. 

2. Therefore a reservation of a right for the grantor, his heirs, 
and assigns, to raise, swell, and dam the water of a stream, 
from a dam intended to be built on his own land, provided the 
same is not raised or swelled so high as to injure and damage 
the mill granted by the deed, is not barred, forfeited, or lost by 
the lapse of thirty-two years, from the time the right was re- 

served, to the time of building the dam, in pursuance of that 
right. Jb. 


VOL. 1V.—NO. VIII. 47 
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3. Though the words of the deed be ‘a dam,’ &c. yet the sub- 
stance of the reservation is of a privilege to overflow the land, 
without injuring the grantor’s mill; and whether this be done 
by one dam or by more than one, is not essential. 1b. 

MISNOMER. 

1. Whether the omission of the initial of a middle name is a 
misnomer, quere. Keene v. Meade, 3 Pet. 2. 

2. Where a person is in the habit of using initials for his christian 
name, and is so indicted, and the fact whether he was so known 
was put in issue, and he is convicted, the court will not in- 
terfere on that ground. City Council v. King, 4 M‘Cord, 487. 

3. If a man by his own conduct renders it doubtful what his real 
name is, he is answerable for the consequences. Jb. 

MORTGAGE. 

1. If the land is sold under an execution older than the mortgage, 
the purchaser takes it discharged of the mortgage, and if he 
purchases under the mortgage he takes it subject to the judg- 
ment. State v. Laval, 4 M‘Cord, 336. 

2. If a purchaser buys under an execution, there being a prior 
mortgage, he takes subject to the mortgage, and may redeem. Jb. 

See Dower. 

NATURALIZATION. 


1. The act of 1802, establishing one uniform rule of naturalization, 
requires that aliens arriving in the United States who are 
desirous of being naturalized, shall make report of themselves 
to a court of record here, which report is to be recorded, and 
a certificate thereof granted to such aliens; which certificate 
shall be exhibited to the court by the alien on his application 
to be naturalized, as evidence of the time of his arrival. Held, 
that it was not necessary that the report should be made five 
years before the application for naturalization. Sprate v. Sprate, 
4 Pet. 393. 

2. Nor is it prescribed that the report shall be the sole evidence 
of the arrival in the United States; nor is it required that the 
alien shall report himself within any limited time after arrival. 
Five years may intervene between his arrival and report, and 
the report will be valid. The report is conclusive evidence of 
the arrival, but not the only admissible evidence. . Jb. 

3. The various acts upon the subject of naturalization submit the 
decision on the right of aliens to admission as citizens to courts 
of record. Their judgment is entered on record as the judg- 
ment of the court. And if in legal form, it closes all inquiry 
and is complete evidence of its own validity. 1b. 

NEW TRIAL. See Inpictment, 7. 

NOTICE. 


Where notice is required by a statute to be given, a newspaper 
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notice is not sufficient, unless that mode is pointed out by the 
statute. Keekely v. Commissioners of Roads, 4 M‘Cord, 463. 

See BiLis oF ExcuancE, &c. 26. 

NUISANCE. . 

1. In an indictment for keeping or erecting a house, which is a 
nuisance, two things only are necessary to be stated: 1. That 
from the nature of the establishment, it may be an annoyance : 
2. That, from its situation, it has actually become so. State 
v. Purse, 4 M‘Cord, 472. 

2. A house, which, from the purposes for which it is used, or 
the situation in which itis placed, may not be a nuisance, may 
become so by negligence in keeping it; and when that is the 
ground of prosecution, it must be so laid in the indictment. 1b. 

3. The erection of any building, which from its disagreeable 
odor or noxious effluvia, is offensive or unwholesome, may 
be a nuisance; but whether it actually is or is not so, must 
depend on circumstances. Ib. 

OFFICER. See AcTION ON THE CASE. 

PARENT AND CHILD. 

The acts of parents in relation to the estates of their children, 
exceeding their legal authority, admit of a very different inter- 
pretation from those of mere strangers; and it does not follow 
because parents do unauthorized acts in relation to such estates, 
that they intend those acts as adverse to the rights of their 
children. Carver v. Jackson, 4 Pet. 1. 

PARTIES. 

1. However numerous may be the persons interested in the 
subject of a suit in equity, they must all be made parties, 
plaintiffs, or defendants, in order that a complete decree may 
be made. Caldwell v. Taggart, 4 Pet. 190. 

2. So, in cases of indefinite or blended interests, all the partici- 
pators are necessary parties; as where a residue is devised to 
several or even devised by specified shares. Jb. 

See WITNESS. 

PARTNERSHIP. 

1. A partner can do no act which will be binding on the firm, 
if such act is inconsistent with, or foreign to the object of their 
association. Robinson v. Crowder, 4 M‘Cord, 519. 

. Thus, one partner cannot bind his firm in a penal bond; nor 
can he transfer the real estate of the firm, used for the purpose 
of carrying on business, by deed; because it might defeat the 
object of the partnership. Jb. 

3. But, if the buying and selling of real estate is the object of 
the partnership, one partner may bind the firm by deed of 
conveyance. Ib. 

4. So, an assignment by one partner of the effects of the firm 
for the payment of their debts, though under seal, will bind 
the other partner. Jb. 


bo 
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5. One of several co-partners can discharge his individual debt 
due to a third person, by releasing to such person, or giving 
him a receipt for a debt due from such person to the firm. 
Halls vy. Coe, 4 M‘Cord, 136. 

6. If one partner do an act connected with the object of the 
partnership, the partners are bound, although it is done in his 
individual name. Poole y. Gist, 4 M‘Cord, 259. 

7. If a contract be made with a firm, to do a certain piece of 
work, which is not finished until after the death of one of the 
partners, the estate of that partner is liable, provided the sur- 
viving partner be insolvent. Caldwell v. Stileman, 1 Rawle, 
212. 

PERJURY. 

1. When an oath is administered in the course of a proceeding 
sanctioned by the common consent and usages of mankind, 
and from which a temporal loss to any one arises, it is perjury 
to swear falsely. State v. Stephenson, 4 M‘Cord, 165. 

2. So, perjury may be assigned on an oath administered by a 
justice of the peace, on the investigation of a matter submitted 
to arbitration by a rule of court with the consent of the 
parties. Jb. ; 

3. Whenever the law confers the power of ascertaining facts, 
from which legal consequences are to follow, and in the in- 
vestigation of which the examination of witnesses is necessary, 
it is perjury in a witness to swear falsely. Jb. 

4. Where an affidavit is made before a magistrate in relation to 
some proceeding in a court of justice, as to effect the con- 
tinuance of a cause, and the like, perjury may be assigned on 
such an oath. Ib. 

5. In an indictment for perjury, two witnesses are required, as 
well to prove the facts sworn to, as the falseness of the oath. 
State v. Howard, 4 M‘Cord, 159. 

PLEADING. 

1. In a replication it is necessary that the facts in the plea should 
be traversed, or new matter in avoidance of them set up. 
United States v. Buford, 3 Pet. 13. 

2. Pleading to the merits is an admission of the capacity of the 
plaintiffs to sue. The Society for the Propagation, &c. v. Paw- 
let, 4 Pet. 480. 

3. The defendant, by an instrument purporting to be articles of 
agreement between himself and the plaintiff, but signed and 
sealed by the defendant alone, obligated himself to build a 
house for the plaintiff by a certain day, and acknowledged pay- 
ment, and on failure to build the house within the time men- 
tioned, was to forfeit $1200 to the plaintiff. The plaintiff 
brought an action of debt for the penalty, without averring in 
the declaration, that the defendant had not performed the work. 
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The defendant demurred, and the demurrer was sustained. 
Salmon v. Jenkins, 4 M‘Cord, 288. 

4. If a contract be in the disjunctive, the breach ought to be as- 
signed, that the defendant did not do the one act or the other. 
Until there is a breach of both alternatives, there is no cause of 
action. Ib. 

5. Where the penalty professes to be a subsisting debt, and the 
condition is added by way of defeasance, the plaintiff may sue 
for the penalty, without noticing the condition ; but it is other- 
wise, where there is no subsisting debt or duty, and the obli- 
gation depends upon the performance or non-performance of 
some particular act. Ib. 

6. In a suit on an administration bond, the declaration was on the 
penalty only, without setting out breaches; the defendant crav- 
ed oyer, set out the condition, and pleaded performance. The 
plaintiff replied, that the administrator had not truly adminis- 
tered, because he had not paid a certain debt. On demurrer 
the replication was held to be insufficient, on the ground that 
it did not allege, that the administrator had assets to pay the 
debt. Jones v. Anderson, 4 M‘Cord, 113. 

7. The plea of nil debet to an action of debt on bond, is irregular, 
but is a substantial plea ; and if the plaintiff choose to go to 
trial on such an issue, he is bound by the result. Belser v. 
Irvine, 4 M‘Cord, 380. 

8. A replication must not depart from the allegations set out in 
the declaration, in any material matter. Lindsay v. Jamison, 4 
M‘Cord, 93. 

9. In assumpsit an administrator alleged in his declaration a 
promise to his intestate, and the defendant pleaded the statute 
of limitations, and the plaintiff replied a subsequent promise té 
the intestate, and also to the administrator since the death of 
the intestate, within four years. A demurrer to that part of 
the declaration which alleged a promise to the administrator, 
was sustained. Buta new trial was granted, and the plaintiff 
was allowed to add a count to meet the justice of the case. Jb. 

10. A motion for a nonsuit will not prevail, if the case is proved 
as stated upon the record, though that is defective. Ib. 

11. There can be no such thing as a release after a contract is 
broken, except by deed, and it must be so pleaded. Corbett 
v. Lucas, 4 M‘Cord, 323. 

12. Thus in an action on a promissory note, the defendant plead- 
ed a release, but omitted to state that the release was under 
seal. On demurrer, the plea was held to be bad. Jb. 

13. And where the liability of the defendant depends upon the 
happening of a contingency, the plaintiff must aver that it has 
happened. Salmon v. Jenkins, 4 M‘Cord, 288. 

14. In order to determine whether causes of action are the same, 
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it must be ascertained whether the same evidence will be ne- 
cessary to support them. Crips v. Talvande, 4 M‘Cord, 20. 

15. It is the wrong done and not the character or quantum of the 
toa which constitute the identity of the causes of action. 

16. When the cause of action is entire, or, in other words, when 
the act complained of is indivisible, a plaintiff cannot separate 
it, and bring one action for one part, and another for another 
part; the first will be a bar to the second. Jb. 

17, If the plaintiff omit in his declaration to aver a fact essential 
to his recovery, and the defendant demur to the declaration, 
the plaintiff cannot introduce into his joinder in the demurrer, 
an averment of such fact. The proper course, is to ask leave 
to amend the declaration ; which, if the court grant, they will 
at the same time permit the defendant to withdraw or insist on 
his demurrer. Gibson v. Todd, 1 Rawle, 452. 

18, In an action of debt for rent reserved by indenture, the plain- 
tiff may state in his declaration the substance of the demise, 
and is not bound to declare upon the deed ; and, if to such a 
declaration the defendant pleads Nil habuit in tenementis ; actio 
non accrevit infra sex annos, or any plea which is prima facie a 
good plea, no estoppel appearing on the record, the plaintiff 
may reply that the lease was by indenture, and such a replica- 
tion will not be a departure. Davis vy. Shoemaker, 1 Rawle, 
135. 

See LANDLORD AND TENANT, 3. 

POWER. 

1. A power to dispose of land in the seisin of a third person is 
not an estate-in the land itself. Carver v. Jackson, 4 Pet 1. 

2. A power to appoint by any writing in the nature of a will or 
other instrument, under hand and seal, executed in the presence 
of two credible witnesses, is well executed by a mortgage, 
though it contain no reference to the power. Lancaster vy. Dolan, 
1 Rawle, 231. 

See HEIR. 

POWER OF ATTORNEY. See Bitts or EXCHANGE AND 
Promissory Notes, 3, 4, 15. 

ing ACTICE. 

. It is the settled practice of the Supreme Court of the U nited 
States in admiralty cases, that if damages are claimed by the 
libellant or claimant in the original proceedings, a decree for 
restitution and costs only, is a virtual denial of damages; and 
unless such claim is sustained by an appeal, or cross-appeal, it 
will be considered as waived. Canter v. American and Ocean 
Ins. Co., 3 Pet. 307. 

2. Where an appeal is dismissed in consequence of the omission 
on the part of the appellant to file a transeript of the record 
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within the time required by the rule of court, the appellant 
may file a transcript of the record with the clerk and move to 
have the appeal reinstated. Bank of the United States v. Swann, 
3 Pet. 68. : 

3. It has been the uniform doctrine in the Supreme Court of the 
United States, that an appearance cures any defects in the 
forms of process. Farrar v. United States, 3 Pet. 459. 

4. The practice of bringing the whole of the charge of the judge 
delivered to the jury in the court below for review before this 
court, is unauthorized. 'The observations of the judge upon 
mere matters of fact and evidence are addressed to the jury 
for their consideration as the ultimate judges of matters of fact; 
and are not binding on them as a conclusive exposition of the 
evidence. Carver v. Jackson, 4 Pet. 1. 

5. Where a rule had been granted a district judge, to show cause, 
why he did not sign a bill of exceptions, in a case tried before 
him; it was held, that on the day of the return of the rule, he 
has a right to show cause, whether the person who obtained 
the rule moves or not. He has a right to have the rule disposed 
of. Bradstreet ex parte, 4 Pet. 102. 

6. A return by the district judge to a rule to show cause, need 
not be sworn to by him. Jb. 

7. Upon an indictment, if the defendant offers no evidence, his 
counsel are entitled to the reply. State v. Chreitsburgh, 4 
M‘Cord, 30. 

8. But where cross indictments are taken up and tried together, 
and the defendant’s witnesses are examined on the indictment 
which he preferred, the state is entitled to the reply. Jb. 

9. Where the judges of the circuit court, instead of dividing on 
one or more points in a cause had divided on the whole cause, 
and had directed the whole case to be certified to the Supreme 
Court of the United States, it was held that this was irregular, 
and the cause was remanded to the circuit court. Saunders v. 
Gould, 4 Pet. 392. 

See APPEAL. 

PRESUMPTION. 

1. The lapse of twenty-four years, though without proof of in- 
quiry, or other circumstances, is sufficient to warrant the 
presumption of the death of a person of whom nothing has 
been heard for that length of time. Innis v. Campbell, 1 Rawle, 
373. 

2. Not having been heard of for seven years, is sufficient to rebut. 
the presumption of life. Jb. 

PRINCIPAL AND AGENT. 

1. If a principal, knowing his orders to have been violated by 
his agent, receives merchandise purchased for him contrary to 
orders, and sells the same without signifying any intention of 
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disavowing the acts of the agent, a ratification of them may be 
fairly inferred; but not if the merchandise was received by 
the principal, under a just confidence that his orders had been 
executed. Bell v. Cunningham, 3 Pet. 69. 

2. The extent of the power given to an agent is determined as 
well from facts as from express delegation. Parsons v. Armor, 
3 Pet. 428 

3. Where an auctioneer sold goods for cash, without disclosing 
his principal, it was held, that the purchaser could not set off 
against the price of the goods, a note endorsed by him for the 
accommodation of the auctioneer, before the sale, but which 
was not payable till after the sale and after notice of the agency 
had been given to him. Conyers v. Magrath, 4 M‘Cord, 392. 

4. The powers of an agent cease upon the death of his principal. 
If an act.of agency is done subsequent to the decease of the 
principal, though his death be unknown to the agent, the act 
is void. Galt y. Galloway, 4 Pet. 332. 

See WITNESS. 

PRISON BOUNDS. See Suerirr, 5, 9; APPEAL. 

PROMISSORY NOTE. See Bitts or ExcHAaNGE AND 
Promissory Nores. 

PROHIBITION. See Governor. 

PROTEST. See BiLts or EXcHANGE AND PROMISSORY 
Notes, 24, 27. 

PURCHASER. 

1. A mortgagee is a purchaser within the intent of the Stat. 27 
Eliz. ch. 4. Lancaster v. Dolan, 1 Rawle, 231. 

2. In Pennsylvania a voluntary conveyance is not void against a 
subsequent purchaser, by force of the Stat. 27 Eliz. ch. 4. Jb. 

REAL ACTION. 

In a real action the plaintiff must recover according to his title. 
Thus if he sue for the whole of certain land, he may recover 
such a portion as he shall prove atitle to. Boylston v. Cordes, 
4 M‘Cord, 144. 

RECEIPT. See RE EAsE, 2. 

RECITAL. See Evipence, 7, 8; EstTopret, 6, 7. 

RELEASE. 

1. A party may bind himself by parol to release, but it must be 
on a sufficient consideration; but such a contract, although it 
may furnish sufficient ground of defence, as payment, accord 
and satisfaction, &c. technically is not a release. Corbett v. 
Lucas, 4 M‘Cord, 323. 

2. A receipt, not under seal, to one of several joint debtors, for 
his proportion of the debt, discharges the rest. Millikin v. 
Brown, 1 Rawle, 391. 

See EvipENCE, 17, 18. 
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REMAINDER. 

1. In a deed of marriage settlement, the uses declared were in 
the following terms: ‘to and for the use of J. and B. [the re- 
leasees| and their heirs, until the marriage of M. and R.; and 
after the marriage, to the use of M. and R, and the survivor of 
them, for the term of their natural lives, without impeachment 
of waste; and after the determination of that estate, then to the 
use and behoof of such child or children as shall or may be procre- 
ated between them, and to his, her, or their heirs and assigns : But 
in case R. and M. shall have no child or children begotten be- 
tween them, or that such child or children shall happen to die 
during the life of R. and M., and M. should survive R. without 
issue, then to the use of M. and her heirs and assigns. And 
in case R. survive M., without any issue by her, or that such 
issue is then dead without leaving issue, then after the death of 
R. to the use of such person or persons as M. shall, at any 
time during the said marriage devise the same.’ The marriage 
took effect, and children were born all before the attainder of 
their parents, in 1779. M. survived her husband, and died in 
1825, leaving her children surviving her. It was held that the 
remainder in fee to the children of R. and M. was contingent 
until the birth of a child, and then vested in such child, and 
opened to let in after born children, and that it was not liable 
to be defeated by the transfer or destruction of the life estate. 
Carver v. Jackson, 4 Pet. 1. 

2. It is perfectly consistent with this limitation that the estate in 
fee might be defeasible and determinable upon a subsequent 
contingency; and upon the happening of such contingency 
might pass by way of shifting executory use to other persons 
in fee ; thus mounting a fee upon a fee. Ib. 

RENT-CHARGE. See Covenant, 3. 

RULES OF COURT. 

If there are any difficulties in-the.interpretation of an order of a 
court or in the mode of its execution, they must be solved by the 
laws, rules, and practice, of the tribunal from which it emanated. 
Somerall vy. Gibbes, 4 M‘Cord, 33. 

SALE. 

1. Where a tract of land is sold in gross by a public officer, and 
the number of acres mentioned merely as a part of the descrip- 
tion, without any warranty, or misrepresentation, no deduction 
pro tanto will be allowed if there is a deficiency in the number 
of acres. Commissioners inequity v. Thompson, 4 M‘Cord, 434. 

2. But if in such sale, the deficiency is so great as to amount to 
a failure of consideration, or to defeat the object of the pur- 
chaser, or to furnish satisfactory evidence of a total mistake in 
the character of the land, the purchaser is entitled to relief. 1b. 

3. Where a tract of land was sold by a commissioner in equity, 
VOL. IV.—NO. VIII. 48 
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and described as ‘all that tract of land, said to contain four 
hundred and forty-nine acres, more or less, situate,’ &c. it was 
held that the purchaser was not entitled to a deduction pro 
tanto from the purchase money for a deficiency of twenty-nine 
acres. Ib. 

4. If a vendor of chattels continue in possession, he is regarded, 
as to creditors or subsequent purchasers, as the owner, against 
the most solemn unconditional deed to a bona fide purchaser not 
in possession. Hudnal v. Wilder, 4 M‘Cord, 294. 

SERVITUDES. 

1. Every privilege in derogation of the rights of the owner of 
land is viewed with jealousy by the law, and is confined to the 
limits and objects prescribed by the grant. Taylor vy. Hampton, 
4 M‘Cord, 96. 

2. Thus, when a person claims the right of keeping up a pond 
of water, which overflows the land of another; the pond must 
be kept within its prescribed limits, that is, the height to which 
it was kept at the time of the purchase, and the use must be 
limited to the specific object to which it was then applied. 1b. 

3. By the extinguishment of a servitude, is meant its annihilation, 
and not its suspension only. Jb. 

4. A right to overflow the land of another is an incorporeal hered- 
itament, and if extinguished fora moment, cannot be revived. Jb. 

5. Servitudes may be extinguished, either by the act of God, 
operation of law, or the act of the party. If the act which 
prevents the servitude is the act of the party, it will effect an 
extinguishment of the right. But if it is prevented by the act 
of God, or by the operation of law, this will only cause a 
suspension of it; for the act of a party will be construed most 
strongly against himself, but he shall not be injured by an act 
of God, or the law. lb. 

6. A servitude is extinguished by any obstruction of a permanent 
nature by the party himself-to whom the service is due, or by 
his consent, or by the voluntary acquisition or acceptance of 
any other right or privilege incompatible with the exercise of 
it. Jb. 

SET-OFF. 

1. A debt barred by the statute of limitations cannot be set-off 
if objected to. Trumbull v. Strohecker, 4 M‘Cord, 210. 

2. The assignee of the assignee of a bond, takes it subject to all 
the equities existing at the time of the assignment, between 
the obligor and the first assignee, notwithstanding such equities 
may have arisen before the bond came into the hands of the 
first assignee. Metzgar v. Metzgar, 1 Rawle, 227 

3. An agent of a corporation, who has received money for its use, 
cannot, in an action for money had and received, brought against 
him by the corporation, prove, by way of set-off, that he has 
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paid the debts of the corporation, without showing a special 
authority for that purpose. And it is not enough to prove, that 
the defendant acted for the treasurer, without showing some 
resolution of the board, giving the treasurer a right to delegate 
his power to the defendant. Middletown and Harrisburgh Turn- 
pike Road Co. v. Watson, 1 Rawle, 330. 

See PRINCIPAL AND AGENT, 3. 

SHERIFF. 

1. Where a debtor is in jail under a ca. sa. and escapes, the cred- 
itor has two remedies against the sheriff: 1. An action of debt, 
wherein he will be entitled to recover the whole amount of his 
judgment against the prisoner. 2. An action on the case for 
the damages sustained by reason of the escape, in which the 
jury may assess damages according to circumstances. Boyce 
v. Barksdale, 4 M‘Cord, 141. 

2. In an action on the case against a sheriff for the escape of a 
debtor confined under a ca. sa. evidence is admissible on the 
part of the sheriff to show the insolvency of the debtor, in mit- 
igation of damages. Jb. 

3. In an action by a creditor against the sheriff for an escape of 
the debtor from the jail bounds, the creditor is not bound to 
prove the insolvency of the sureties on the bond given by the 
debtor to keep within the bounds. Yates v. Yeader, 4 M‘Cord, 
18. 

4. The sheriff alone can sue on the bond; and the court, at its 
discretion, may stay the proceedings against the sheriff, until 
he can recover onthe bond. Jb. 

5. The sheriff can retake the prisoner, and put him into close 
confinement. Jb. 

6. In an action against a sheriff for the escape of a debtor in 
custody on mesne process, evidence that the plaintiff, in the 
original suit, after the escape, suffered a nonsuit, is not con- 
clusive evidence that he has sustained no injury. Baker v. 
Deliesseline, 4 M‘Cord, 372. 

7. After an escape, the plaintiff may proceed against the sheriff 
immediately, without further prosecuting his suit against the 
original defendant. Jb. 

8. Although the sheriff may, in an action on the case against 
him for an escape, prove the insolvency of the debtor, to re- 
duce the damages, yet he must also show some other circum- 
stance in excuse or mitigation, or the jury must give damages to 
the amount of the whole debt. Jones v. Blair, 4 M‘Cord, 281. 

9. Where a defendant is in custody on mesne process, and the 
plaintiff is nonsuited, the sheriff may discharge the defendant. 
Baker vy. Deliesseline, 4 M‘Cord, 372. 

10. If the sheriff misapply money that comes into his hands, by 
paying one execution, with the proceeds of property sold under 
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another, the party who receives the money, is not bound, 
provided he has acted fairly, to refund it, either to the sheriff 
or to the party whose money has been improperly paid away. 
It is not necessary, on receiving a payment from the sheriff, to 
__ inquire out of what fund it is made. Diechman vy. The North- 
ampton Bank, 1 Rawle, 54. 


11. A sheriff is answerable for the conduct of his deputy in taking 


goods of another person than the defendant, in execution. 
Wilbur v. Strickland, 458. 


SLAVE. 
Where a person who hires a slave, sends for a physician to at- 


tend him while sick, the person so employing the physician, 
and not the owner of the slave, is liable to the physician. 
Wells v. Kinnerly, 4 M‘Cord, 123. 


See Damaces 6; WILL 5,6, 7,8; Grrr. 
SLAVE TRADE. 


1. 


The offence against the law of the United States under the 
seventh section of the act of Congress of 2d of March 1807, is, 
not that of importing or bringing into the United States persons 
of color with intent to hold or sell such persons as slaves, but 
that of hovering on the coast with such intent, and no further 
provision is made as to the disposition of the colored persons 
found on board, than to require the officers of the capturing 
vessel, to keep them safely to be delivered to the Governor of 
the state or the persons appointed by him to receive them. 
United States y. Preston, 3 Pet. 57. 


. By the tenth section of the act of April 1818, the six first 


sections of the act of 1807 were repealed, but no alteration is 
made in the disposition of the colored persons found on board 
of a vessel condemned under the seventh section. Jb. 


. The Josefa Segunda was on the eleventh of February 1818, 


found hovering on the coast of the United States, and was seized 
and brought into New Orleans, and the vessel and persons on 
board libelled in the district court of Louisiana under the act of 
1807, and condemned, and an appeal claimed to the Supreme 
Court. After the decree of condemnation below, but pending 
the appeal, the sheriff of New Orleans sold, with the consent 
of all parties to the proceeding, the persons of color as slaves, 
and deposited the proceeds of the sale in the registry of the 
court, to await the final disposal of the law; the final condem- 
nation of the Josefa Segunda in the Supreme Court took place 
on the 13th March, 1820; previous to which, Congress had 
passed the act of 3d "March, 1819, which provided that persons 
of color, brought in under any of the acts prohibiting traffic in 
slaves, should be delivered to the President of the United 
States to be sent to Africa, and repealed all other acts repug- 
nant thereto. It was held, that the persons of color found on 
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board the Josefa Segunda, if they had been specifically before 
the court at the date of the final condemnation, must have 
been delivered up to the President of the United States; and 
that therefore the state of Louisiana had no claim to the 
proceeds of the sale of them; such sale having been unlaw- 
ful. Ib. 

SPECIFIC PERFORMANCE. See Cnancery, 5, 6. 

STATE. See Esroppe., 5. 

STATUTE. : 

1. In the construction of the statute of a state, the Supreme 
Court adopts the construction given to such statute by the 
highest court of such state. United States v. Morrison, 4 Pet. 
124. 

2. Where there is a provision in an act of incorporation, that it 
should be a public act; such provision must be regarded in 
courts of justice, and the enactments noticed, without being 
specially pleaded. Beaty v. Knowler, 4 Pet. 152. 

STOPPAGE IN TRANSITU. 

If goods are shipped on credit, in a foreign port, on board the 
consignee’s own ship, the master of which signs a bill of lading, 
by which they are to be delivered to his owner, the transitus 
is at an end by delivery to the master; and the consignor cannot 
afterwards stop the goods, in case of the insolvency of the 
consignee before their arrival. Bolin v. Huffnagle, 1 Rawle, 9. 

SURETY. 

1. A surety is not discharged by the mere circumstance that time 
was given to the principal by the creditor, unless the creditor 
has, by some agreement, with the principal, precluded himself 
from suing him. Treasurers v. Johnson, 4 M‘Cord, 458. 

. If a surety require the creditor to sue his principal, and the 
creditor neglects so to do, and the principal afterwards becomes 
insolvent, the surety is discharged. Ib. 

TAXES. 

No presumption is raised in behalf of a collector who sells real 
estate for taxes, to cover any radical defect in his proceeding ; 
and the proof of the regularity of the procedure devolves upon 
the person who claims under the collector’s sale. Ronkendorf 
v. Taylor, 4 Pet. 349. 

TENDER. 

1, A tender of money in behalf of an infant, made by his uncle, 
the father being dead, but the mother living; held to be good, 
although the uncle had not then been appointed guardian. 
Brown vy. Dysinger, 1 Rawle, 408. 

2. A tender, partly in silver coin, and partly in bank notes, offered 
to be converted into silver, but the opposite party refusing to 
accept any money, held to be good. Ib. 


bo 
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TIME. 

Where a collector was required to give public notice of the sale 
of real estate, for taxes, by advertising in a newspaper once a 
week for three months, it was held, that an advertisement 
within the week succeeding a former advertisement, but after 
an interval of eleven days, was sufficient. Ronkendorf v. Taylor, 
4 Pet. 349. 

TRESPASS. 

1. To excuse a trespass on the ground of accident, it must appear 
to have occurred without the least fault on the part of the de- 
fendant. Jennings v. Fundeburg, 4 M‘Cord, 161. 

2. Thus, where the defendant, in an action of trespass, was in 
pursuit of runaway negroes, who ran from him, and he fired 
his gun towards them, intending to shoot over their heads, to 
induce them to stop, and one of the negroes was killed by a 
random shot, it was held that the owner was entitled to recover 
his value of the defendant. Jb. 

3. Where a tract of land was sold by a sheriff under an execution 
against the defendant, in an action of trespass to try titles, by 
the purchaser against the defendant, the defendant will not be 
permitted to give evidence that the title of the land was not in 
himself, but in another, whose tenant he was. O’ Neal v. 
Duncan, 4 M‘Cord, 246. 

See JUDGMENT, 4. 

TRUST. 

A purchaser from a trustee without notice, will hold the property 
discharged from the trust. Hudnal v. Wilder, 4 M‘Cord, 294. 

USES AND TRUSTS. 

Whether a use is executed or not, under the statute of uses, must 
depend on the intention of the grantor, expressed in the grant. 
If the trustee is simply to hold for the use of the cestui que use, 
then the statute transfers the use into possession. But where 
it is necessary to the execution of the trust, that the legal estate 
should remain in the trustee, then the use is not executed by the 
statute—as where lands are devised to trustees for the use of a 
married woman, in trust to pay the rents and profits to her, or 
to such person as she should appoint, without the control of 
her husband, or to permit her to take the rents and profits, for 
her separate use, &c. LEscheator of St. Phillips v. Smith, 4 
M‘Cord, 452. 

See ALIEN, 6. 

USURY. 

1. The taking of interest in advance by a bank for sixty-four 
days, on a note given for sixty days, is not usury, if by the 
usage and custom of the bank the note was not due and paya- 
ble until the sixty-fourth day. Thornton vy. The Bank of Wash- 
ington, 3 Pet. 37. 








1830. | Digest of Recent Decisions. 383 


2. 


3. 


Where such a note is renewed by the discount of another note 
on the sixty-third day, though on the new note interest for 
sixty-four days is deducted, it is not usury. Jb. 

The requisites to constitute usury are: 1. A loan either ex- 
press or implied: 2. An understanding that the money lent 
shall or may be returned: 3. Thata greater rate of interest 
than is allowed by law, shall be paid. Per M‘Lean, J. Lloyd 
v. Scott, 4 Pet. 205. 


. The intent with which the act is done is an important ingre- 


dient to constitute this offence. An ignorance of the law will 
not protect the party from the penalties of usury, where it is 
committed; but where there was no intention to evade the law, 
and the facts which amount to usury, whether they appear on 
the face of the contract, or by other proof, can be shown to 


have been the result of mistake or accident, no penalty attaches. 
Per M‘Lean,J. Ib. 


. In consideration of $5000, A granted to B an annuity or 


rent charge of $500, payable annually, to be issuing out of 
and charged upon certain houses and lands, with a right to 
distrain in case of non-payment of the annuity, and B cove- 
nanted that if A, at the expiration of five years, paid to him 
$ 5000, with all arrears of the rent, he would release and ex- 
tinguish the annuity thus created. A afterwards conveyed 
the houses and lands to C, subject to the payment of the annu- 
ity. Held, that as this was admitted to be a contract for the 
loan of money, it was a usurious transaction, and that C might 
avail himself of the usury as a defence against a claim for the 
rent, asserted by a distress. Jb. 


. An annuity may be purchased like other property, and ine- 


quality of price, of itself, will not make the contract usurious. 
Ib. 


. If a party agree to pay a specific sum, exceeding the lawful 


interest, provided he do not pay the principal by a day certain, 
itis not usury. By a punctual payment of the principal, he 
may avoid the payment of the sum stated, which is considered 
asa penalty. Per M‘Lean,J. Ib. 


. Where a loan is made to be returned at a fixed day, with more 


than the legal rate of interest, depending on a casualty which 
hazards both principal and interest, the contract is not usurious; 


but where the interest only is hazarded, it is usury. Per 
M‘Lean, J. Ib. 


. Usurious securities are not only void as between the original 


parties, but the illegality of their inception affects them even 
in the hands of third persons who are strangers to the 
transaction. Ib. 


10. Where a note, originally founded on a good consideration, 
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is afterwards sold for less than it is nominally worth, this does 
not make acase of usury. arick v. Jones, 4 M‘Cord, 402. 

See WiTNEss, 13. 

VERDICT. 

Where, in an action on a bond ona plea of nil debet, the jury 
have found a verdict for ten cents, the court will not, after a 
lapse of ten years, interfere with the verdict, although an error 
might possibly have been committed. Belser v. Irwin, 4 
M‘Cord, 380. 

WAGER. 

1. No wager concerning any human being, is recoverable in a 
court of justice. Phillips v. Ives, 1 Rawle, 36. 

2. Therefore,a wager, whether or not Napoleon Bonaparic, would, 
within a specified time, be removed or escape from the island 
of St. Helena, was held to be illegal and void. db. 

~ ARRANT AND SURVEY. 

. It seems, that the ninth section of the act of the 8th of April, 
1785, requiring that surveys should be made after the warrants 
are delivered to the deputy surveyor, is not confined to the 
purchase made of the Indians in 1784. Barton v. Smith, 1 Rawle, 
403. 

2. Independently, however, of legislative enactment, a survey 
made previously to a warrant, is void; and is not rendered valid 
by the receipt of the purchase money and acceptance of the 
survey. Ib. 

WILL. 

1. A testator used the following words in the first clause of his 
will : ‘My widow to remain and enjoy this my mansion house 
and farm during her widowhood.’ He, in a subsequent clause, 
devised the same premises with an additional quantity of land, 
to his grandson forever. Held, that the latter clause was not 
inconsistent with the former, and that the grandson took a fee 
simple subject to the use of the wife during her widowhood. 
Petters v Petters, 4 M‘Cord, 151. 

2. All the personal estate which a man has, at the time of his 
death, passes by his will, although acquired after the time of its 
execution. Case of Elcock’s Will, 4 M‘Cord, 39. 

3. A will, as to personal property, is considered as having exist- 
ence only from the death of the testator, and not from the time 
of its execution; and must be executed according to the pro- 
visions of the law in force at the time of the death of the testa- 
tor. Ib. 

4. Thus a testator, in 1823, made his will of personal property, 
which was attested by two witnesses only, according to the 
provisions of the law in force at that time. By the statute of 
1824, of South Carolina, it is required, that wills of personal 
property shall be attested by three witnesses. The testator 
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died in 1825, leaving no other will. It was held, that the will 
was void. Ib. 

5. A testator bequeathed to his wife his negroes, naming them. 
The will then proceeds as follows: ‘Item, I bequeath to my 
wife one sorrel mare, one brown cow. Item. All my house- 
hold furniture, and the increase of the said negroes, during her 
natural.’ Held, that all the sentences were to be considered 
as one clause, and that the wife took a life estate in the ne- 
groes, the word life being clearly omitted. Geiger v. Brown, 
4 M‘Cord, 418. 

6. Where a testator, after bequeathing to his wife a life estate in 
certain negroes, proceeds thus: ‘To my son I bequeath all my 
lands, &c. and my other negroes, with the remainder of my per~ 
sonal estate, shall be kept together for the use of my children.’ 
Held, that the residuary bequest did not include the reversion- 
ary interest which would be left after the death of the wife in 
the negroes given to the wife. Ib. 

7. A testator in his will used the following words: ‘I give unto 
my wife H. B., my two female slaves, L. and H.; I also give 
her one third part of my income annually, during her life, to 
revert after her decease to my estate.’ He then gave to his 
son and to his heirs, one third of his income, and to his daugh- 
ter, the remaining third of his income, for her sole benefit 
during life, and then to descend to her heirs lawfully begotten. 
The will then proceeds: ‘After the decease of my wife, the 
whole of my estate to be equally divided between my son and 
daughter, and their heirs lawfully begotten.’ Held, that the 
wife took an absolute estate in the two slaves, and not merely 
a life estate. Blewer v. Brightman, 4 M‘Cord, 60. 

8. Where a testator bequeaths slaves to a tenant for life, with- 
out any further disposition of them, they revert, upon the death 
of the tenant for life, to the testator’s legal representatives. 
Geiger v. Brown, 4 M‘Cord, 418. 

9, A subsequent statute cannot affect a devise of land by a testa- 
tor who died before the act was passed. Boatwright v. Faust, 
4 M‘Cord, 439. 

10. A will made i in another state, and executed according to the 
laws of that state, will be effectual to pass the personal property 
of the testator in South Carolina, though not executed according 
to the laws of the latter state. Gause v. Gause, 4 M‘Cord, 382. 

11. A will made in another state, according to the laws of that 
state, but not according to the provisions of the laws of South 
Carolina, either as to real or personal property, cannot be ad- 
mitted to probate in the latter state, in the first instance 0. 

12. The decree of the ordinary against a will is not conclusive 
against the rights of a devisee of the lands, or of one who takes 
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a power to sell lands, or their privies. Crosland vy. Murdock, 
4 M‘Cord, 217. 

13. So, ithe allows a will, his probate is not evidence against the 
heir at law. 1b. 

14. An instrument in the form of a deed being voluntary, and 
to take effect at the death of the maker, may operate asa 
devise of real estate. Singleton v. Breman, 4 M‘Cord, 12. 

15. A testator directed his real estate to be sold by his executors, 
and that when sold and the money collected, they should pay 
all his just debts and all the just debts of his son L., contracted 
up to the date of the will, but none that he might contract 
after that date. He then directed that his wife should have 
and enjoy all his estate, real and personal, during her life, and 
that at her death, one moiety should be left at her own dispo- 
sal. The other moiety he directed to be put out at interest 
for the use and benefit of his son L., for him to receive the 
interest of the same annually during his natural life; and at 
his decease, the principal and interest of the same to be 
at his own disposal. The wife survived the testator, and died 
intestate. The son L. survived his. father and mother, and 
died intestate, leaving the plaintiff, his only child. 

Held, that after the death of the widow, without appointment, 
one half of the estate vested absolutely in the son L. as next of 
kin, and was liable to his debts; and that as to the other half, it 
went to the son L. for life, and after his death, without ap- 
pointment, to the plaintiff as next of kin to the testator, and 
was not liable to the debts of the testator’s son L. Thomas 
v. Thomas, 1 Rawle, 112. 

16. Although land devised is not expressly charged with the 
maintenance of infirm children of the testator, yet, if such an 
intention can be clearly collected from all the parts of the will, 
considered in reference to the testator’s circumstances, the 
charge will attach upon the land, and follow it into the hands 
of subsequent purchasers. Ripple v. Ripple, 1 Rawle, 386. 

17. The words ‘ any earthly property,’ in a will, if they appear 
from the context not to have been intended to include real 
estate, will be confined to personal property. Brown v. Dy- 
singer, 1 Rawle, 408. 

WILL, Probate of. See Execurors aNpD ADMINISTRATORS, 
1, 2, 3. 

WITNESS. 


1. Where a third person brings an action on an administration 
bond in the name of the ordinary, endorsing his name on the 
record, and acknowledging himself liable for costs, the ordinary 
is a competent witness to prove the bond. For the record can 
never be given in evidence for him in any future action in 
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which he may be individually concerned. Price v. Gregory, 
4 M‘Cord, 261. 

2. A party of record to an action cannot be examined as a witness. 
Vinyard v. Brown, 4 M‘Cord, 24. 

3. Thus an executor, party to an issue of devisavit vel non, though 
he takes nothing by the will, is inadmissible as a witness in 
the cause. Ib. 

4. The declarations of a witness, that he is interested in the 
event of the suit, are not per se sufficient to deprive the party 
by whom he is called, of the benefit of his examination. Cot- 
chel y. Discon, 4 M‘Cord, 311. 

5. To exclude a witness it is not enough, that he has an interest 
in the subject matter in litigation, but it must be an interest in 
the event of the particular cause. Jb. 

6. A witness is presumed to be admissible till his incompetency 
is proved, and either by an examination on his voire dire, or by 
evidence aliunde. Ib. 

7. In a suit by the city council of Charleston for a penalty for 
retailing without license, a citizen of the town, though one of 
the corporators, is a competent witness. City Council vy. King, 
4 M‘Cord, 487. 

8. An agent authorized to settle an account, and to give a note 
in the name of the principal for the balance, is a competent 
witness to prove his agency and the fact of giving the note, 
where suit is brought upon the note. Covington v. Bussey, 4 
M‘Cord, 412. 

9. The maker of a usurious promissory note, against whom a 
judgment has been recovered by the endorsee (the lender) is 
a competent witness to prove the usury in an action by such 
endorsee against the endorser. Recheley v. Cheer, 4 M‘Cord, 
397. 

10. But merchants, shop-keepers, &c., are permitted to prove 
their book-entries, although parties to the suit. Ib. 

11. A party to a fraud is competent to prove it. Langer v. 
Felton, 1 Rawle, 141. 

12. In an action against the endorser of a promissory note, the 
drawer, to whom the defendant has executed a release, is not 
incompetent as a witness for the defendant, on the ground of 
interest, though he has given to the endorser a judgment and 
mortgage, to secure him against the endorsement. Griffith v. 
Reford, 1 Rawle, 196. 

13. But he is incompetent, (on the ground that a witness cannot 
impeach a writing he has given,) to prove that the considera- 
tion of the note was usurious; that the endorsee was in fact 
the lender, and that the security was put into a negotiable 
form, merely for the sake of convenience. Ib. 
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14. A legatee who has assigned his interest under a will to 
another person, is a competent witness to prove the will, al- 
though the consideration of the assignment is a bond for a 


given sum, payable to him at a future day. M'‘Ilroy v. M‘Ilroy, 
1 Rawle, 433. 


See INDICTMENT 6. 








LEGISLATION. 


United States, 1829-30. 


Size of Brandy Casks. An act to continue in force an act pass- 
ed March 2, 1827, authorizing the importation, and allowance of 
drawback, on brandy in casks of a capacity of less than fifty gal- 
lons. 

Census. The census is to be taken and returns made before 
the first of December. We do not find in this act any provision 
whatever for procuring statistical information at the time of tak- 
ing this census. On this subject we have heretofore (No. 5, p. 
146,) made remarks, which it is unnecessary to repeat here. [t 
is to be regretted that this opportunity of obtaining a mass of in- 
formation on the subjects of our industry and resources, much 
more important, in respect to legislation, than the number, age, 
and color of the inhabitants, has been neglected. 

Port of Entry in the District of Teche. The port of entry in this 
district in Louisiana, is transferred from New Iberia to Franklin. 

Internal Improvement. Acts were passed granting lands to aid 
the continuation of the Miami Canal from Dayton to Lake Erie; 
for improving certain harbors and removing obstructions to the 
navigation of certain rivers; incorporating the Alexandria Canal 
Company; providing for surveys and continuing the Cumberland 
and other roads ; providing for making a survey and reporting on 
the practicability, expense, and advantages of a ship or other 
channel, to connect the waters of the Atlantic with the Gulf of 
Mexico; granting lands to Indiana, to promote the construction 
of a canal between Wabash River and Lake Erie, in lieu of other 
lands heretofore granted for the same object. 

Registry of Lands in Louisiana. It is provided that persons 
having purchased, of the United States, lands in Louisiana, and 
paid for the same, but omitted to enter them in the registry, may, 
on the production of the original receipt of the receiver of the 
district, have the grants registered, unless the lands shall have 
been entered by other purchasers, who have paid for them, in 
which case other lands of equivalent value, shall be assigned to 
the purchasers, who may have neglected to have their purchases 
registered. 

Juries in Louisiana. The mode of empanneling juries in the 
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district courts of the United States for Louisiana, is to be the 
same as that adopted in respect to the state courts. 

Land Titles in Florida. An act making provisions in respect to 
claims under Spanish and British grants. 

Solicitor of the Treasury. An act authorizing an appointment 
of a Solicitor of the Treasury, who is to do the duties hereto- 
fore belonging to the agent of the Treasury; superintend the col- 
lecting of the outstanding direct taxes; have charge of lands set 
off or conveyed to the United States, in payment of debts; and of 
all trusts created in favor of the United States for the payment of 
debts ; and discharge mortgages or reconvey lands, in case of pay- 
ment of debts to the United States, secured thereby. The col- 
lectors of the several districts shall give notice to the Solicitor of 
the Treasury of all bonds for duties by them put into the hands 
of the district attorneys for collection ; and the attorneys are re- 
quired, at the end of every term of the district and circuit courts, 
to render, to the Solicitor of the Treasury, an account of such 
bonds. Notice of seizures and suits for penalties is also to be 
given to the Solicitor. His salary is $3500 per annum. 

Deaf and Dumb of Kentucky. An act to amend an act granting 
land for the benefit of the Kentucky Asylum for the Deaf and 
Dumb. 

Courts. The court of the United States for the district of Mis- 
sissippi is changed to the first Mondays of January and June. 
The circuit court of the United States for the district of Ohio, is 
to be held on the first Monday of July, and the third Monday of 
December, and the district courts on the Mondays next follow- 
ing.—The circuit court of the district of West Tennessee, is to 
be held on the first Monday of September.—The sessions of the 
district court for the southern district of New York are to com- 
mence on the first Tuesday of every month; and two additional 
sessions of the circuit court are to be held in the same district on 
the last Mondays of February and July, for the trial of criminal 
cases and suits in equity.—The act of May, 1824, giving the 
court, in the territory of Arkansas, power to settle the rights of 
claimants of land, is continued to the first of July, 1831.—The 
terms of the circuit court of the United States for Maryland, are 
changed from the Sth of May and 8th of December, to the 8th of 
April and Ist of November, or the next following Monday, in 
case of either of those days falling on Sunday.—The term of the 
United States court held on the second Monday of May, at Prairie 
du Chien, in Michigan, is changed to Mineral Point, on the first 
of October. 

Punishment of Deserters. ‘ No officer or soldier in the army of 
the United States, shall be subject to the punishment of death, 
for desertion in time of peace.’ 

Duty on Molasses and Drawback on Spirits. ‘After the 30th of 











1830. | United States. 391 


September, 1830, the duty on molasses shall be five cents for 
each gallon,’ and ‘ there shall be allowed a drawback of four cents 
upon every gallon of spirits distilled in the United States from 
foreign molasses.’ 

Duty on Salt. This act provides ‘that the duty on salt be 
fifteen cents per bushel of fifty-six pounds, from the 31st of 
December next, until the 31st of December, 1831; and after that 
time ten cents.’ 

Slave Trade. A re-appropriation is made of the unexpended 
balance of ¢$ 30,000, appropriated May 24th, 1828, for suppressing 
the slave trade. 

Removal of the Indians. This act has excited more interest 
than all the other legislation of the last congress. It authorizes 
the President, to cause lands, west of the Mississippi, and not 
within the limits of any state or organized territory, ‘to be divid- 
ed into a suitable number of districts for the reception of such 
tribes or nations of Indians, as may choose to exchange the lands 
where they now reside, and remove there, and to exchange any 
or all of such districts with any tribe or nation of Indians, now 
residing within the limits of any of the states or territories, and 
with which the United States have existing treaties, for the 
whole or any part of the territory claimed and occupied by such 
tribe or nation, &c.; and solemnly to assure the tribe or nation, 
with which the exchange is made, that the United States will 
forever secure and guarantee to them, their heirs and successors, 
the country so exchanged with them; and if they prefer it, that 
the United States will cause a patent or grant to be made and 
executed to them for the same: provided, that such lands shall 
revert to the United States, if the Indians become extinct, or 
abandon the same; if on lands now occupied by the Indians, and 
to be exchanged for, there should be such improvements as to 
add value to the land claimed by individuals of such tribe or na- 
tion, to cause such value to be ascertained by appraisement, or 
otherwise, and paid to the persons rightfully claiming such im- 
provements ;’ ‘to cause such aid and assistance to be furnished 
to the emigrants as may be necessary and proper, to enable them 
to remove, and necessary for their support and subsistence for 
one year after their removal.’ ‘ ProvipDED, that nothing in this act 
contained shall be construed as authorizing or directing the violation 
of any existing treaty between the United States and any of the In- 
dian tribes.’ 

Collection of the Revenue. This act is next in importance to 
that relating to the removal of the Indians. It is entitled ‘ an act 
for the more effectual collection of the impost duties ;? and it pro- 
vides for the appointment of an additional appraiser for New 
York, and assistant appraisers, not exceeding four in New York, 
two in Philadelphia, two in Boston, ‘ who shall be particularly 








392 Legislation. [ Oct. 


acquainted with the value of some one or more of the chief arti- 
cles of importation, subject to appraisement, to be employed in 
appraising goods in such manner as may be directed by the Se- 
cretary of the Treasury; who shall take an oath to examine such 
goods as the principal appraisers may direct, and report to them 
the true value thereof; whereupon the principal appraisers shall 
revise and correct the same, as they may judge proper. But if 
the collector shall deem any appraisement too low, he shall have 
power to order a new appraisement, either by the principal ap- 
praisers, or by three merchants designated by him for that pur- 
pose, and cause the duties to be charged accordingly.’ Sec. 3. 
‘That after the 30th of September [1830] whenever goods, of 
which cotton or wool is a component part, of similar kind, but 
different quality, are found in the same package, if not imported 
from beyond the Cape of Good Hope, it shall be the duty of the 
appraisers to adopt the value of the best article contained in such 
package, as the average value of the whole; and if the owner, 
importer, consignee, or agent, shall consider the appraisement 
made by the appraisers or other persons designated by the col- 
lector, too high, he may apply to the collector, in writing, stating 
the reasons for his opinion, and having made oath that his ap- 
praisement is higher than the actual cost and proper charges on 
which duties is to be charged, and also, that he verily believes 
it is higher than the current value of the goods, including said 
charges, at the place of exportation, the collector shall designate 
one merchant, skilled in the sale of such goods, and the owner, 
&c. may designate another, who, if they cannot agree, may desig- 
nate an umpire, and when they or a majority of them, shall have 
agreed, they shall report the result to the collector, and if their 
appraisements shall not agree with that of the United States’ ap- 
praisers, the collector shall decide between them.’ 

Sec. 4. This section, after provisions as to examining packages, 
and providing that, ‘in case of fraud, the goods shall be forfeited,’ 
repeals the 15th section of the supplementary act of March Ist, 
1823, ‘and also so much of any act of congress as imposes an 
additional duty or penalty of fifty per cent. on duties upon any 
goods which may be appraised at twenty-five per cent., or ten 
per cent., above their invoice prices.? Sec. 7. This section, 
after some provisions in relation to forfeitures, provides ‘ that the 
appraisers and assistant appraisers shallyin no case, receive any 
proportion of such forfeiture,’ and that the Secretary of the Treasury 
shall be authorised to remit any such forfeiture, whenever he is 
of opinion that no fraud was intended.’ Sec. 9. ‘This section 
provides that when it shall be satisfactorily proved to the Secretary 
of the Treasury, that iron, imported for the purpose of being ap- 
plied in the construction of any rail-road, or inclined plane, by 
any state or incorporated company, has been actually and perma- 
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nently laid on any such railroad or inclined plane, he may allow 
a drawback of the duty, or refund the same, provided such draw- 
back or repayment shall not reduce the duties below twenty-five 
per cent.;’ nor is it to be allowed upon any less quantity than 
twenty tons. 

Appropriations. Twelve acts were passed making appropria- 
tions. 

Private Claims, Relief, §c. One hundred and forty three acts 
were passed for the relief of individuals, making compensation to 
the states for disbursements during the last war, and providing 
for pensions to revolutionary soldiers. Great exertions were 
made, during the session, to dispose of claims of this description, 
and a great mass of them has thus been settled. 

Thirty other acts were also passed upon miscellaneous subjects 
of too little interest to be particularly noticed. 


Subjects brought before Congress and not acted upon. The most 
important subjects brought before congress and not acted on, 
were the following bflls, viz.: 1. Fixing the ratio of represen- 
tation. 2. Providing for further repairs of the Cumberland road. 
3. Making an appropriation for public warehouses. 4. For 
promoting the growth and manufacture of silk. 5. For protecting 
the western frontier of the United States. 6. Extending the 
privilege of debenture to merchandize transported from the port 
of entry, by land or water. 17. Providing for the appointment of 
an assistant secretary of state. 8. For the improvement of the 
navigation of the Ohio and Mississippi. 9. Providing for a 
uniform militiasystem. 10. Providing for the settlement of state 
claims for interest on advances in the last war. 11. To amend 
the act to reduce into one act, the several acts relating to the 
post office. 12. Abolishing brevet rank in the army. 13. To 
amend the act to set apart public lands for the encouragement of 
he cultivation of the vine and olive. These, with other bills of 
less importance, of a public and private nature, amounting in all 
to about three hundred, were left in different stages of their 
progress, without being finally acted upon. 





Virginia. 

The general assembly of this state, at the session commencing 
on the 7th December, 1829, passed one hundred and fifty-one 
acts, of which fifty-four ate of ‘a public and general nature,’ and 
ninety-seven of ‘a private and local nature,’ and five resolutions 
were agreed to by both houses. 

Ch. 1.—Tazes. This imposes taxes for the support of gov- 
ernment for the year 1830, is an annual act, and nearly a 
transcript of former acts on the subject. On lands, 8 cents, for 
every $100 value; houses and town lots, $2 3 cents, for every 
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$ 100 yearly rent, or annual value; unoccupied houses and lots and 
unimproved lots in any town, 8 cents for every $100 value; on 
every slave above twelve years of age (except such as are exempt- 
ed, in consequence of age or infirmity,) 35 cents; ordinary license, 
$ 18, and 7 per cent. on every $100 rent above $200; houses 
of private entertainment, 5 per cent. on the annual value, &c.; 
on every writ instituting a suit in a superior court, $1; subpena 
in superior court of chancery, $1 50; certificate under the seal of 
any court of law or equity, $1; notarial certificates, $ 1 50; cer- 
tificate under the seal of the commonwealth, $2; on licenses to 
sell merchandise by wholesale, $60; retail, $ 20; venders of lot- 
tery tickets, brokers, vendue masters, the same tax as in 1829; 
mechanics, &c., or other persons taxable as retail merchants, 
whose average sales per annum, of merchandise connected with 
his business, do not exceed the amount of sales of articles of his 
manufacture, $ 10; on every clock pedler, $ 20, in every county 
in which he shall trade; pediers of dry goods, &c. $20, in 
each county or corporation ; pedlers dealing in tin or pewter, $ 10; 
on every exhibitor of shows, $30, in every county or city in 
which they shall be exhibited. 

Ch. 2.—Revenue, appropriations of. This act contains a great 
many specific appropriations, among which are the following: 
Expenses of the general assembly, $100,000; of the conven- 
tion, $ 50,000; salaries of the penitentiary officers, $ 6,650; pub- 
lic guard in the city of Richmond, $15,000; Lunatic Hospital at 
Williamsburg, $10,000; reports of cases in the court of appeals 
$4,000. : 

Ch. 6.—IJdiots. Prohibits the admission of idiots into either 
of the Lunatic Hospitals, and makes it the duty of the overseers 
of the poor of the respective counties, to provide for those who 
have no estate. 

Ch. 8.—Library. Placed under the control of a joint com- 
mittee of the two houses, to be annually appointed Librarians 
empowered to establish agencies for the sale of books and maps, 
constituting the library fund, to which is to be annually added, 
three hundred copies of the acts of assembly, and twenty-five 
copies of the journals of the two houses Librarians required 
to transmit one copy of each of the books, now constituting the 
library fund, or which may be added thereto, to William & Mary, 
Hampden, Sydney, and Washington Colleges. 

Ch. 9.—Constitution. An act amending ‘an act to organise a 
convention.’ This act contains detailed provisions, prescribing 
the mode of submitting the constitution, as amended, to the 
voters ; examination of the polls, and returns thereof to the ex- 
ecutive, proclamation of the result, &c. [Votes for ratifying, 
26,055, for rejecting, 15,563; miajority for the constitution as 
amended, 10,492.] The general assembly under the new consti- 
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tution, to be elected in October, and to meet at the capitol, in the 
city of Richmond, on the first Monday in December, 1830. 

Ch’s. 10, 11, 12.—Banks. Charter of the Bank of Virginia, 
extended for nine years and one month;—of the Bank of the 
Valley, eight years and one month;—of the North Western Bank 
to the first June, 1842. 

Ch. 15.—Jnsolvents. Sales of effects of insolvent debtors by 
the sheriff’s serjeant, &c., to be returned to the clerk’s office, 
withia sixty days thereafter, stating the amount made, the pro- 
perty sold, and price of each article, which return shall have the 
same effect as returns made on writs of fieri facias. The officers 
failing to make such return, subject to same fine as for failure to 
return a fieri facias. 

Ch. 16.—Recorded Deeds. When original, lost, or mislaid, a 
duly certified copy from the records, may be recorded in any other 
county, &c. and have the same effect as if the original had been 
so recorded. 

Ch. 17.—Slaves. This act facilitates the removal of slaves to 
Louisiana, by prescribing the certificates of freeholders, magis- 
trates, and clerks of courts, corresponding with the regulations of 
the laws of Louisiana for the admission of slaves into that state. 

Ch. 48.—Randolph Macon College. Trustees incorporated. 
To be established at or near Boydton, in the county of Mecklin- 
burg. 

Ch. 49.—The Norfolk Fire Insurance Company incorporated; 
capital $ 100,000, which may be extended to $ 250,000. 

There are, among the public acts, one to prevent the destruc- 
tion of oysters; two concerning the militia; four changing the 
terms of courts ; twenty-two authorizing separate elections, &c.; and 
three relating to turnpike companies. 

Private and Local Acts. The remarks in vol. 3, p. 398, on the 
acts of sess. 1828-9, are applicable to the acts of this session. 
There are three acts of Divorce—two inhibiting either party mar- 
rying during the life of the other, and one inhibiting the husband 
alone. Thirty-three acts incorporating companies for internal 
improvements ; six authorizing lotteries for internal improvement; 
seven establishing towns; four establishing inspection of tobacco; 
one authorizing the appointment of commissioners to celebrate the 
rites of marriage, in the county of Greenbrier, there being ‘ no 
ordained minister of the gospel, in regular communion with any 
society of Christians, in a large portion of the county.’ 

Resolutions.—No. 1. Senators instructed, and representatives 
requested to use their best exertions to procure the passage of an 
act of congress satisfying the claims of the officers, soldiers, and 
seamen of the Virginia state line, during the revolution. Nos. 
2,3, 4, and 5, authorize certain surveys of roads, and examina~ 
tion of the James and Staunton rivers. 
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North Carolina. 

At the session of the General Assembly of North Carolina, 
commenced November 16, 1829, at Raleigh, one hundred and 
forty-nine acts and forty-two resolutions were passed. Of the 
acts, thirty-four are public. 

Ch. 5.—Sheriffs. Sheriffs are to be elected in each county, 
every two years ‘by the free white men of the county, entitled 
to vote for members of the house of commons;’ the person hav- 
ing the greatest number of votes is to be declared elected by the 
county court;’ if no choice is made, the county court, a majority 
of the acting justices being present, is to choose from the persons 
having the greatest and equal number of votes, the person to act 
as sheriff.’ 

Ch. 33.—The sureties on sheriffs’ bonds are to be liable for all 
fines imposed on sheriffs. 

Ch. 6.—Sureties. When a judgment is rendered by a justice 
of the peace, upon any debt, for the payment of which any per- 
son is liable as surety, and the principal debtor desires to obtain 
a stay of execution, the original surety may cause his dissent to 
be entered by the justice; ‘which shall absolve him from all lia- 
bility to the security, who may stay the same ;’ and it is to be the 
duty of the officer, who ‘may have the collection of the debt, to 
make the same out of the property of the principal debtor, and 
that of the security for the stay of execution, before he resorts to 
the property of the original security.’ 

Ch. 23. If a surety, or his representatives, discharge the 
whole or a part of the, debt of the principal, the claim of such 
surety, or his representatives, ‘against the executor or adminis- 
trator of their principal, shall have the same priority against the 
assets, as belonged to the demand of the creditor, thus in whole 
or part discharged.’ 

Ch. 20.—Deeds of Trust and Mortgages... No deed of trust or 
mortgage, executed after July 4, 1830, is to ‘be valid at law to 
pass any property as against creditors or purchasers, for a valua- 
ble consideration from the donor, bargainor, or mortgager, but 
from the registration of such deed of trust or mortgage, in the 
county where the land lieth; or in case of chattels, where the 
donor, bargainor, or mortgager resides ;’ or in case he resides out 
of the state, then in the county where the chattels, or some of 
them, are ‘situate.? The clerks of the Courts of Pleas and Quar- 
ter Sessions are authorized ‘to take the probate or acknowledg- 
ment of deeds of trust or mortgages at any time.’ The register 
is to endorse, on each deed, the day on which it was delivered 
to him for registration, and the endorsement is to form a part of 
the registry. Registers not complying with the provisions of the 
act are to ‘be liable in an action on the case to the party injured 
and also to be indicted in the Superior Court,’ and fined at the 
discretion of the court. 
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Ch. 17.— Tenants in common of Personal Property. When two 
Or more persons are entitled, as tenants in common, to any 
‘negroes or other chattel property,’ and any one or more is 
desirous of a division thereof, a petition for that purpose is to be 
filed in the County or Superior Court; and if a sale is deemed 
necessary by the court, it is to be ‘ ordered in such manner as to 
secure to each tenant in common, his or her ratable share’ in the 
proceeds; but if a sale is not deemed necessary, the court are to 
appoint three freeholders, not related to the parties, who are to 
divide the property and make report to the court; if the report 
is confirmed by the court, judgment is to be entered accordingly. 

Ch. 28.—Married Women. When any married woman shall 
file her petition in any of the Superior Courts, praying that 
alimony may be allowed her, and that the property she may 
thereafter acquire may be secured to her, the judges of those 
courts are authorized to decree, that she may sue and be sued 
in her own name, as if she were a feme sole. 

Ch. 19.—Illegitimate Children. Upon the application of the 
putative father of an illegitimate child, by petition to the Superior 
Court, or Court of Pleas and Quarter Sessions, praying that the 
child may be declared legitimate, and upon its appearing ‘ from 
the oath of the petitioner, and such other evidence, as the court 
may require,’ thatthe petitioner has intermarried with the mother, 
or that she is dead, and that the petitioner is the reputed father, 
the court ‘ may declare the child legitimate.’ ‘ The effect of such 
legitimation shall extend no farther than to impose upon the 
father all the obligations, which fathers owe to their lawful 
children ;’ and to enable the child to inherit the lands, whereof 
the father dies seized in fee simple, and ‘ transmit the same in 
the course of descents,’ and ‘to entitle such child to distribution 
of the personal estate of’ the father, in the same manner, as if 
he or she had been born in lawful wedlock. 

Ch. 25.—Fire Companies. Members of fire companies are 
exempted from militia duty, ‘except in time of war, invasion, or 
insurrection.’ 

Ch. 34.—Counterfeiting. Any person, who shall knowingly 
pass, or attempt to pass, or receive with intent to pass, any forged 
‘bill, or note, or order, check, or draft,’ purporting to be issued 
by the United States Bank or any of its branches, or purporting 
to be drawn by or upon any of the officers of the bank or its 
branches, is ‘subject to be whipped not exceeding thirty-nine 
lashes, to stand in the pillory, not exceeding one hour, and to be 
fined and imprisoned, the fine not to exceed $1000, or the im- 
prisonment, three years; any one or more, or all of these punish- 
ments to be inflicted at the discretion of the court.’ 

Ch. 9.—Bigamy. This act repeals the act of 1809, relating to 
this crime, and provides, that whenever a person convicted under 
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the act of 1790, enacted for the prevention of bigamy, ‘shall be 
entitled to the benefit of clergy, for the first offence,’ the court 
may sentence such person to ‘be fined and imprisoned, to receive 
one or more public whippings, and to be branded on the left cheek 
with the letter B.’_ If a female is convicted of bigamy, the court 
may inflict all or any of those punishments, branding excepted. 

Ch. 8.—Public Works. Public agents, entrusted with the 
superintendence, &c. of public works, and the disbursement of 
moneys appropriated thereto, are to report, annually, to the Board 
of Internal Improvements the condition of the works under their 
superintendence, and to render an account of the sums of money 
disbursed by them. Navigation, canal, and turnpike companies in 
the state, in which the state is a stockholder, are annually to 
make detailed reports of their condition, the amount of their 
debts, dividends, &c. to the same board. If any such agent or 
company neglect so to do, he or it is to forfeit the sum of $500, 
to ‘be sued for by the governor, in his name, to the use of the 
state.’ 

Private Acts. Among the private acts, we notice an act in- 
corporating a company for the purpose of cutting a canal from 
Lake Drummond, in Virginia, to the south side of Orapeake 
Swamp, in North Carolina; four acts incorporating academies ; 
and acts, incorporating the *‘ Philodemic Association,’ a circulat- 
ing library society, and a fire company. Of the residue of the 
private acts, a large proportion relate to the appointment of *com- 
mittees of finance’ for different counties, the passage of fish up 
certain rivers, the erection of gates over public roads, the com- 
pensation of jurors, roads, paupers, the obstruction of rivers, and 
the ‘better regulation’ of certain towns. We also notice ‘an act 
to restore to credit’ a person convicted of some crime. In an 
‘act concerning the patrols of Richmond county,’ the patrol, or 
any one of them are directed to ‘inflict not more than fifteen 
lashes, on the bare back of any negro or mulatto slave, found 
‘beyond his or her master’s or mistress’s premises, without a 
written permission’ from the master, mistress, or overseer, desig- 
nating the place to which the slave is permitted to go. There 
is also an act, authorizing ‘the citizens of Pasquotank and Per- 
quimons counties to set guns in the desert in said counties, be- 
tween sunset and sunrise, for the purpose of destroying beasts of 
prey.’ 

Resolutions. Among the resolutions, there is one, relating to 
the claims of the state against the general government, for ex- 
penses incurred during the late war with Great Britain; by this 
resolution, the governor is directed to request of the general 
government ‘a speedy settlement of the account, and payment 
of the balance ;’ he is also required to send an agent to Wash- 
ington, for the purpose of adjusting and settling these claims. 
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By another resolution, the senators of the state, in congress, are 
instructed, and the representatives are requested ‘to use their 
utmost endeavors to procure the repeal of the salt tax.’ There 
is also a resolution, by which, after a preamble, stating that the 
act incorporating the Bank of the United States, does not pro- 
vide for the offence of passing, or receiving any counterfeit order, 
check, or draught, on the bank, its branches, or the cashiers 
thereof, nor for receiving any note or order purporting to be issued 
by the bank, or any of its branches, knowing the same to be 
counterfeit ; the senators in congress are instructed, and the re- 
presentatives are requested to call the attention of congress to the 
subject, for the purpose of amending the act. 





Indiana. 

The legislature of this state, at their last session, passed one 
hundred and thirty-eight acts and joint resolutions. 

The general appropriations, for the year 1830, amount to the 
sum of 31,250 dollars ; specific appropriations to 6000 dollars. 

Poor. Asylums for the poor are authorized to be established 
in the counties of Washington, Dearborn, and Floyd. 

Banks. The charter of the Farmers’ and Mechanics’ Bank of 
Indiana is so amended, that five directors are to manage the bus- 
iness, and to continue in office one year, and until their success- 
ors are chosen. All the powers and rights possessed by the same, 
are transferred to the new board. If the shareholders fail to 
elect directors, or the directors fail to elect a president, the board 
have power to fill the vacancies. The act contains a proviso to 
prevent any interference with vested rights. 

Bridges. Appropriations are made for building three bridges. 

Canals. The commissioners of the Wabash and Erie Canal 
are directed to complete the selection of lands granted by con- 
gress for the canal. ‘They are to give three months notice of the 

sale of the same, the lands to be sold in half quarter sections, on 

the first Monday in October, 1830, on or near the canal. In case 
of a combination among the bid Jers, the commissioners are au- 
thorized to bid off any tract in behalf of the state. They are to 
reserve sufficient lands for timber, stone, &c. for the location of 
locks ; one fourth of the purchase money, with interest on the 
residue for one year, to be paid in advance; on the remaining 
sum a credit is allowed of seventeen years, interest payable yearly 
in advance ; a failure to pay the interest or principal, twenty days 
after due, subjects the lands to forfeiture. An action is given to 
the state against the owner for any unnecessary waste he may 
have committed previously to forfeiture. The lands are not to be 
sold for less than congress price, and the proceeds are annually 
pledged to the purpose of constructing the canal. 

Census. ‘The act for taking the census for 1830 provides that 
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the clerks of the several counties shall transmit to the secretary 
of state a list of the white male paupers, insane persons, and 
persons exempt from a poll tax, on or before 25th November 
next. The auditor of state is also to furnish a list of the whole 
number of taxable polls to the secretary of state, on or before the 
first Monday in January. The secretary of state is to furnish 
a statement to the senate and house of representatives. 

Clerks’ Offices. Wherever the counties shall erect a fire proof 
building for a clerk’s office, it is made the duty of the clerk to 
remove to such building all books, papers, and records appertain- 
ing to his office. For each book he may neglect to remove, he 
shall be fined fifty dollars. 

County Business. Several acts changing the mode of doing 
county business, are contained in this volume, the principal of 
which is one extending the act incorporating the townships, to 
Warren and Delaware counties. The voters of the several town- 
ships in Harrison county are authorized to elect their constables. 

Counties. Four new counties were erected at the last session, 
and named St. Josephs, Elkhart, Boone, and Clinton. 

County Seats. _ Five commissioners are appointed to relocate 
the seat of justice of Sullivan county. If the commissioners 
should select a new place, the agent of the county is to lay off a 
town corresponding with the present county seat, and every per- 
son owning a lot in the present town will be permitted to change 
and take the corresponding number in the new one. The sev- 
eral lots in each town are to be valued by commissioners, and the 
difference in value to be paid to the owner of property in the old 
town. Ten per cent. on the sales of lots is reserved for a county 
library. 

An act somewhat similar was passed respecting Dubois county. 

Circuit Courts. The act dividing the state into judicial cir- 
cuits, creates two new ones, making the whole number seven. 
The first and seventh contain ten counties each ; the fourth and 
fifth contain nine counties each ; the second and sixth contain 
eight each ; and the third contains seven counties. There are 
two terms a year. The longest term in any county is twelve 
days ; the shortest three days. The whole number of judicial 
days in the first circuit in each year, is ninety-six; in the second 
circuit, one hundred and forty-four ; in the third circuit, one hun- 
dred and twenty ; in the fourth circuit, one hundred and two; in 
the fifth circuit, one hundred and sixteen; in the seventh, one 
hundred and forty-four. 

Probate Courts. The act to amend an act to organise probate 
courts, &c. provides that in those counties where sessions of the 
probate court interfere with the sessions of the board doing county 
business, the probate court shall sit on the Thursdays succeed- 
ing the sitting of the board. 
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All elections of probate judge, had in counties where the act 
authorizing it had not been published, are legalized; and in coun- 
ties where no judge was elected, authority is given to elect, on 
any succeeding first Monday in August. In case of a vacancy 
in the office of probate judge, the clerk is to inform the governor, 
who is to appoint some fit person to act until the next annual 
election. The associate judges are to act as judges of probate in 
all counties where no election for probate judge is had, until one 
shall be elected. 

In vacation the clerk of the probate court is authorized to take 
proof of wills, grant letters testamentary, and of administration, 
subject to the confirmation or revocation of the judge at the next 
term. But whenever notice is filed with the clerk, by any person 
interested, of their design to contest such proof or grant, the 
clerk is to suspend further proceedings and refer the same to the 
decision of the court. Proof of will not to be taken, or administfa- 
tion granted until fifteen days after decease of testator or intestate. 
In cases where the judge is interested, either as counsel, admin- 
istrator, executor, guardian, heir, or legatee, the business shall be 
transacted in the circuit court. 

Divorces. Only one special act was passed at this session di- 
vorcing a particular individual. 

The general law regulating divorces was amended so as to 
extend relief only to persons who have resided in the state 
twelve months previous to making application for divorce. 

Execution. Mortgagees are authorized to file their bill for 
foreclosure, immediately on breach of the condition of the mort~ 
gage. [By the former law they could not proceed until one year 
after breach.| On decree made, mortgaged premises are to be sold 
on execution to the highest bidder. This act does not apply to 
mortgages given before its taking effect. 

Estrays. Property taken up adrift is vested in the taker up in 
sixty days, if not sooner claimed; at the end of that time, the 
taker up is to pay the clerk of the circuit court twenty per cent. 
of the appraised value of the property for the support of county 
seminaries. 

Animals taken up by persons legally authorized, and having 
proceeded according to law, shall be vested in the taker up at 
the expiration of twelve months, if not sooner claimed: the taker 
up to pay in the same amount and for the same purposes as in 
cases of water craft. The owner at any time may prove his 
property, and shall receive back from the county, the twenty 
per cent., and from the taker up either the value of the estray or 
the estray itself, at the option of the taker up; all costs and 
reasonable charges for keeping, &c. to be adjudged of by the 
tribunal where the estray is proved, to be paid by the owner. 

Taker up of neat cattle, hogs, sheep, and goats, may have the 
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same appyaised at his own house by two respectable householders, 
who shall go before a justice and certify on oath to the value of 
the animal, with a description of the same, marks, brands, &c. ; 
the justice to transmit the same to the clerk, and the appraisers 
are entitled to twenty-five cents each, to be paid by the taker up. 
After paying the twenty per cent. aforesaid, the taker up is to 
give bond to the county treasurer for the remainder of the ap- 
praised valuation of said property, which bond shall be delivered 
up on demand to the owner, who is authorized to sue on the 
bond, deducting all costs and charges for keeping or preserving 
such estray. ‘The property never is to vest in the taker up 
until the bond is given and the twenty per cent. paid. Persons 
offending against the provisions of this act, to be liable to the 
penalties imposed by the act to which this is an amendment. 

Corporations. The powers of the corporation of Madison are 
extended over certain land in front of the town plat to the river, 
and authority given to lay taxes, to improve and pave streets 
and alleys. 

Further powers are given to the corporation of Lawrenceburgh 
to construct wharves and harbors in the Ohio river; when neces- 
sary to condemn private property for that purpose, application is 
directed to be made to the circuit court, a jury to be summoned, 
which is to appraise the same, and on payment of the appraise- 
ment, the court is to decree title to the corporation. 

The town of Jeffersonville, in the county of Clark, is incor- 
porated. Power vested in five trustees, who can lay a tax on real 
estate not exceeding fifty cents on the one hundred dollars. 

Three turnpike companies were incorporated at this session. 

Jurisdiction. In cases where the division line between this 
state and other states, or the division line of one or more counties 
in this state, shall be navigable streams, the several states, or the 
said adjacent counties, shall have concurrent jurisdiction over 
such streams. 

Justices of the Peace. By this act it is made the duty of the 
justice, in view of any breach of the peace, to issue a warrant 
against the offender. The accused has a right to select any 
magistrate to try the cause in the same township. If he elects 
to be tried before another justice, he must remain in custody until 
the trial, or enter into a recognisance; six days is allowed at least 
before the trial, unless the accused prefers it sooner. The accused 
may also elect to be tried before the circuit court, or the ma- 
gistrate may take the recognisance returnable before that court, if 
he thinks the offence of so aggravated a nature as to require a 
greater punishment than he can inflict. The accused may also 
demand a jury, and if found guilty, the jury shall assess the fine, 
not less than one nor more than twenty dollars. When the 
defendant has remained in prison one day for each fifty cents of 
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the fine, he may be discharged under the insolvent law; in which 
case the county is to pay the expense of keeping the prisoner, 
and to the amount of the costs the county is a privileged creditor, 
to receive the full amount before any other debt is paid. 

Justices are required to issue a warrant in all cases when 
complaint is made to them on oath against any person for an 
affray, assault and battery, or other breach of the peace. No 
trial can be had before the justice under this act on the complaint 
or information of the offending party, or of a third person, unless 
the injured party shall be present at the trial and examined as a 
witness, or was summoned as a witness, or was at the time nota 
resident of the county. 

Persons convicted are entitled to an appeal on entering into a re- 
cognisance with security; the justice is to certify up his proceedings 
and recognise the witnesses to appear before the circuit, and 
then the defendant is proceeded against by judgment. 

On oath being made that a judgment debtor is about to leave 
the county without leaving sufficient property to pay the judgment, 
or that he conceals his property with an intent to defraud his 
creditor, the justice may issue a ca. sa. before the fi. fa. is issued. 
The prohibitions existing against justices who may be attorneys 
at law, from appearing in the circuit court in appeals, is removed, 
except when the cases are from his own docket. 

When a bond given for the delivery of property taken on ex- 
ecution shall be forfeited, the plaintiff may either sue on the 
bond, or have execution again in his judgment, and if again 
levied on property, no delivery bond shall be taken. 

Justices are empowered to fine for contempts to the amount of 
$300, and to imprison not more than three hours. 

Justices may grant new trials any time within four days after 
judgment. 

In trials of debt, assumpsit, or account, the plaintiff may require 
the defendant to answer on oath; so in the case of offset, the 
defendant may require the plaintiff to answer in same way. 

Twenty per cent. damages is given against defendants who may 
fraudulently deliver over property on execution, which does not 
belong to them, and thereby occasion delay by a trial of the right 
of property; and persons claiming property seized on execution, 
must swear to the same. 

Costs of continuing a cause, may be taxed up to the party 
applying for it, at the discretion of the justice. 

Jurisdiction is given in actions of replevin, where the amount 
does not exceed $ 2,000. 

The officer receiving an execution, is to endorse the time of re- 
ceiving it on the back, and from such time it is a lien on the de- 
fendant’s property. 

State Library. The annual appropriation is increased to $ 100. 








404 Legislation. [ Oct. 


The faculty are empowered to prohibit the taking of books from 
the library room. Allstate officers, whose appointment is vested 
in the legislature or in the governor and senate, are entitled to 
use the books. 

Medical Societies. The state society and the several district 
societies, shall, on causing the name of the society and of their 
officers to be recorded in the recorder’s office of the county, be 
considered as legally existing, and all their acts confirmed. The 
state society is empowered to organize societies in those districts 
where it has not yet been done, by the appointment of a president, 
secretary, and three censors, who are to continue until the next 
annual meeting of the district society, and until their successors 
are elected. The state society is to meet annually at Indianapolis, 
on the Wednesday next succeeding the meeting of the legislature. 
The district societies to meet on the first Monday in May, and 
such other times as they may appoint. The district society is 
composed of all persons of good moral character, resident in the 
district, regularly licensed to practise medicine, or who have 
been reputable practitioners in the state for two years next pre- 
ceding the passage of this act, or who have graduated at any 
medical college in the United States. The societies are em- 
powered to make by-laws and impose fines. 

Persons not regularly licensed in this or some adjoining state, 
where tliey reside, or notat the passage of the act regular practising 
physicians of this state, cannot recover any thing by law for their 
services. Exceptions as to females practising midwifery and 
apothecaries. 

Navigation. %2050 of the three per cent. fund is appropriated 
to improve the navigation of several small streams. $4,528 52 
is appropriated for the same purpose in the Wabash river. 

Occupying Claimants. The court rendering judgment, at the 
request of either party, shall cause a jury to be empanneled to 
assess the value of all lasting improvements made on the land in 
question previous to receiving actual notice of the adverse claim. 
The jury are to consider of and deduct damages sustained by 
waste or cultivation. The value of the land at the time of judg- 
ment is also to be valued without improvements, and without the 
damages sustained by waste or cultivation. Court may set aside 
the verdict for good cause shown; and an appeal and writ of 
error is allowed to the supreme court. 

Cumberland Road is declared to be a public highway, eighty 
feet wide, and the United States’ commissioners are authorized to 
open it. Owners of land aggrieved may apply to the Circuit 
Court, who shall appoint commissioners to assess the damages 
sustained. In doing this, due regard is to be had to the advantage 
of the road. Damages to be paid out of the state treasury. 
Supervisers in this state are to work on this road when necessary, 
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Persons obstructing this road are liable to same punishment as 
for obstructing state roads; and for injuring intentionally any 
bridge, guard wall, or other improvement, the offender shall forfeit 
triple the amount of the injury, with costs, one half to the in- 
former, the other to the repair of the road. 

Michigan Road. This road is directed to be continued in the 
state road from Indianapolis to Lawrenceburgh as far as Greens- 
burgh, and from thence to Madison, on the Ohio River; is to be 
opened one hundred feet wide, and grubbed thirty feet wide in 
the centre, before the last of November, 1831. 

State Roads. Twenty-five acts were passed at this session, 
laying out or altering roads. 

Schools and School Lands. An act to amend the act on this 
subject, provides that when the inhabitants of any congressional 
township have refused to sell their school lands, any five freehold- 
ers may at any time advertise an election for three trustees, who 
hold their office for three years, and have power to lease out the 
lands. No sale can be made of school lands unless a majority 
of all the qualified voters of the township shall vote for it. When 
school lands are forfeited by the tenant committing waste, he shall 
also be liable to an action for the damages. 

Seminaries. Four county seminaries were incorporated at this 
session, and two private seminaries. 








RECENT CASES IN THE ENGLISH COMMON LAW 
REPORTS. 


The following are the points in the common law cases recently reported 
in England, which seem to be most important, and most applicable in this 
country. They are from 9 Barn. & Ald. Part 4; 6 Bing. P. 4; 3 Moore & 
Payne, P. 1; 1 Lloyd & Welsby, P. 2; 1 Ryan & Moody, C. C. R., P. 2; 
and Carr. & Payne, P. 1. 


BILL OF EXCHANGE. 

Held, on special demurrer, to be not necessary to aver an ac- 
ceptance to be in writing, though the statute 1 & 2 Geo. 4, 
requires acceptances tobe so. Chalie v. Belshaw,6 Bing. 529. 

A bill purporting to be accepted by S. & C., who banked with 
the plaintiffs, was presented the day it became due, and paid 
by the plaintiffs in the belief that the acceptance was genuine. 
On the following day it was discovered that the acceptance was 
a forgery, and the plaintiffs on that day gave notice to the de- 
fendant: Held, that the holder of a bill is entitled to know on 
the day when it becomes due, whether it is an honored or a dis- 
honored bill ; and that if he receive the money and is suffered 
to retain it during the whole of the day, the parties who paid 
it cannot recover it back. Bayley J., who delivered judgment, 
observed, ‘In this case we give no opinion upon the point, 
whether the plaintiffs would have been entitled to recover, if 
notice of the forgery had been given on the very day on which 
the bill was paid.’ Cocks v. Masterman, 9 B. C. 902. 

Action by endorsee against acceptor of a foreign bill, drawn in 
aset. The first part, accepted by the defendant, was pro- 
duced. The second part had arrived in England before the 
other part, was accepted by the defendant, and immediately 
endorsed by him to his father, redeemable on the substitution 
of other securities. It was so redeemed when due. The de- 
fence attempted, was, that the property in the subsequently 
accepted part (the first), passed to the father, and that, there- 
fore, nobody but he had a right to sue upon any part of the 
bill. Held, that the plaintiff was entitled to recover,—by three 
judges, on the ground that the transfer to the father was con- 
ditional; by Parke, J., on the ground that the acceptor was 
estopped, by the act of acceptance, from taking the above line 
of defence. Holdsworth v. Hunter, 1 L. & W. 163. 

[On this case the reporters remark, ina note: ‘ The rea- 
sons which led the court to a unanimous resolution are so vari- 
ous, that it is not easy to state any principle determined by it. 
The preponderance of opinion, however, seems to be, that the 
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acceptor cannot, when sued himself, set up his own act as in- 
validating the bill, although he cannot, on the other hand, by 
any act, vary the rights and liabilities of the other parties to 
the instrument.’] 

CONFESSION. 

A confession by a prisoner, made in consequence of persuasion 
by a clergyman, and not with the hope of any temporal advan- 
_ tage, is admissible in evidence. Rex y. Gilham, 1 Ry. & M. 
186. 

EVIDENCE. 

Trover for goods of the plaintiff, distrained by the defendant for 
rent alleged to be due. The question was, whether the plain- 
tiff was tenant to the defendant, orto J. B. The defendant, in 
order to show that rent paid by the plaintiffs father to J. B. 
was paid to the latter as the agent of the defendant, offered in 
evidence accounts rendered to him by J. B., in which he de- 
scribed himself as agent. Held, that as it did not appear that 
the action was brought for the benefit of J. B., nor that he was 
in any manner identified with the plaintiff, this evidence was 
not admissible. Spargo v. Brown, 9 B. & C. 935. 

The certificate of the officer, and the seal of the Insolvent Court, 
appeared on the copy of the affidavit only, and not on the 
copy of the order, which was annexed to the copy of the affi- 
davit with a pin: Held, that the copy of the order was suffi- 
ciently verified by the certificate and seal on the copy of the 
affidavit. Jones v. Nicholls, 3 M. & P. 12. 

FACTOR. 

Where a factor, having no specific authority to sell or pledge his 
principal’s goods, deposits them with another as a security for 
an antecedent debt, and he sells them, the latter is liable to the 
principal in trover, under 6 Geo. 4, c.94,s.3. He is entitled, 
however, to set off against the damages any balance due from 
the principal to the factor. Taylor v. Trueman, 1 L. & W. 184. 

FORGED NOTE. 

Giving a forged note to another person, whether an accomplice 
or not, in order that the latter may pass it, is a disposing of, 
and putting it away. Rex v. Giles, 1 Ry. & M. 166. 

FORGERY. 

On an indictment for forging a note of the Royal Bank of Scot- 
land, it is not necessary to show by the charter of the bank, 
that it has power to draw or issue notes; such power is suffi- 
ciently recognised by the 48 G. 3, c. 149, s. 16., and the 55 
G. 3, c. 184, s. 23. (Stamp Acts.) Rex v. M‘Keay, 1 Ry. & 
M. 130. 

Where, in an indictment for forging or uttering a receipt at the 
foot of an account, merely the initials of the name of the per- 
son purporting to give the receipt, were used, the indictment 
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was held bad, as it did not show what the initials meant. Rex 
v. Barton, 1 Ry. & M. 142. 

It must appear on the indictment, that the person whose name is 
forged, had authority to receive the money. Jd. ibid. 

On an indictment for forging an order, it is necessary that the 
order should import, that the person, in whose name it is made, 
has a disposing power over the subject of the order; or it 
should be proved, that the person, in whose name it is made, 
had such power. Rex vy. Baker, 1 Ry. & M. 231. 

INDICTMENT. 

An indictment under a statute should follow the words of the 
statute; thus if a statute makes it criminal to do an act unlaw- 
fully and maliciously, it is not sufficient to state that it was 
done feloniously, voluntarily, and maliciously. Rex v. Turner, 
1 Ry. & M. 239. 

Where the death is caused by falling on a stone or other sub- 
stance, it must be so stated in the indictment, and it is not 
sufficient to allege that the prisoner struck the deceased with a 
stone, &c. Rexv. Kelley, 1 Ry. & M. C. C. 113. 

INTERESTED WITNESS. 

The broker who effected the policy being produced as a witness, 
refused to part with it, until assured by the judge that if the 
plaintiff recovered the court would prevent the money from 
being paid over till the witness’s lien upon it for premiums was 
discharged. Held, that he was nevertheless a competent wit- 
ness for the assured. 

In answer to a question from the defendant’s counsel, he stated 
that the plaintiffs had become bankrupts, and that he expected 
a dividend. Held, that this also did not render him incompe- 
tent. Hunter v. Leathley, 1 L. & W. 125. 

LARCENY. 

Obtaining a parcel from a carrier’s servant, by falsely pretending 
to be the person to whom it is directed, if taken animo furandi, 
isalarceny. Rex v. Longstreeth, 1 Ry. & M. 137. 

If a postman delivers a letter to the wrong person, who receives 
it supposing it to belong to himself, and on finding that it does 
not, appropriates money contained in the letter to himself, this 
does not amount to larceny, there being no animus furandi, 
when the letter was first received. Rex v. Mucklow, 1 Ry. & 
M. 160. 

Where a prisoner had prevailed on a tradesman to bring goods, 
which he proposed to buy, to a given place, and promised that 
they should then be paid for; and further prevailed on the 
tradesman to leave the goods with a third person, and after- 
wards obtained them from that third person, without paying 
the price: this was held to be a felonious taking, if ab initio 
the prisoner’s intention was to get the .goods into his posses- 
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sion, and not to pay for them. Rex v. Campbell, 1 Ry. & M. 
179. 

If a person takes goods which he has agreed to buy, and which 
he did not intend at the time to pay for, but meant to get them 
into his possession, and dispose of them for his own benefit 
without paying for them; the taking will be deemed felonious. 
Rez v. Gilbert, 1 Ry. & M. 185. 

MAIMING CATTLE. 

Pouring acid into the eye of a mare, so as to blind her, is a maim- 
ing within the 7 & 8 Geo. 4, c. 30,8. 17. Rex v. Owens, 1 
Ry. & M. 205. 

PILOT. 

A pilot (under 6 Geo. 4, c. 125, s. 66,) is bound to produce his 
license, whether asked for it or not; and in default of such pro- 
duction, a master of a vessel is not liable to a penalty for refus- 
ing him. Hammond v. Blake, 1 L. & W. 157. 

PROMISSORY NOTE. 

Parol evidence is not admissible to show that a promissory note, 
purporting to be payable on demand, was, in fact, by agree- 
ment between the parties when it was made, not to be paid 
until a certain act was done by the payees. Mosely v. Han- 
ford, 1 L. & W. 176. 

If notes, in the hands of the maker and which may be re-issued, 
cannot properly be described as valuable securities, they may 
be called goods and chattels. Rex vy. Vyse, 1 Ry. & M. 218. 

RELEASE. 

Debt on bond. The plea set out a deed-poll, by which the 
plaintiff covenanted not to sue on the bond during the lifetime 
of the defendant; and, if any assignee of the bond should sue 
on it and recover any interest, to repay such interest; if the 
principal, to pay interest for such principal during the defend- 
ant’s lifetime. Held, that this did not amount to a release or 
defeasance. The Chief Justice added:—‘If the defendant 
had reason to think that the action was brought to enable the 
plaintiff to recover for himself, and not on a bona fide assign- 
ment, he might have pleaded the fraud.’ Morley v. Frear, 6 
Bing. 547. 

SALE. 

In an action against a vendor to recover the purchase money of 
land (which the purchaser was to take with such title as the 
vendor had, with all faults and defects, if any,) on the ground 
of misrepresentation: Held, that it was properly left to the jury 
to say, whether the misrepresentation was fraudulent, the sci- 
enter or fraud being the gist of the action where there is no 
warranty. arly vy. Garrett, 9 B. & C. 928. 

SHIP. 

In an action on the case for an injury done to the plaintiffs ship, by 
VOL. 1V.—NO. VII. 52 
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her striking on the anchor of the defendant’s, it was held to be 
no ground of defence, that one of the crew of the plaintiff’s 
ship, before she took up the position in which she received the 
injury, was warned by a person on board another ship, which 
had occupied the same position, that she was leaving it because 
there was an anchor somewhere near. And if the anchor was 
in an improper place, it was no defence that a buoy was placed 
above it. Venus v. Pearson, 1 L. & W. 160. 

VARIANCE. 

Declaration stated that defendant had told P. & Co. that the 
plaintiff had injured the sale of oranges sold by them, by circu- 
lating a report in the sale room, that he (the plaintiff) then had 
three or four vessels laden with oranges between Gravesend 
and London, by reason of which, P. & Co. has ceased to deal 
with the plaintiff. The language of the defendant was proved 
to have been—‘ The prices would not have been so unsatisfac- 
tory if the plaintiff had not before the sale, propagated a report 
that there were three or four cargoes coming up from Graves- 
end: Held, a fatal variance. Wood vy. Adam, 6 Bing. 481. 











SHORT REVIEWS AND NOTICES. 


Mr. Dane’s Appendix to Vol. IX. of his Abridgment. This 
Appendix is wholly devoted to an exposition of constitutional law. 
The author comes out with a venerable authority in his old age, 
in vindication of those great and fundamental principles of a 
government, which he was a fellow-laborer, with his revolution- 
ary contemporaries, to establish. The treatise, though not 
rigidly methodical, is rich in historical learning, and full of wis- 
dom and deep reflection, and unanswerable in argument. The 
positions are indeed such as have already the assent of a great 
majority of the nation, but some of them have lately come into 
discussion, and accordingly, these expositions and elucidations 
are very opportunely presented to the public. 

In regard to the doctrine which has not, we believe, until very 
recently been questioned, that the states are not sovereign in the 
most extensive meaning of that expression, the author, with his 
usual sagacity, takes notice that the term is not applied to the 
states, excepting in two constitutions, and in these in a qualified 
sense only; and adds, that in its broadest sense it is not applica- 
ble to the general government, but only to the people themselves. 
Though this position is disputed in the political controversies, 
we presume that no statesman or lawyer will deliberately enter- 
tain a question respecting it. But the precise relation of the 
states to the Union, is a subject of very interesting inquiry, on 
which many things remain to be settled, and one on which Mr. 
Dane in this treatise, has thrown much light. 

His remarks upon the use of the term compact, in application 
to government, civil politics, or a constitution, are, we believe, 
original; at least they are not ordinarily met with in the popular 
treatises. His idea is, that a constitution, though it may originate 
in a compact, still, when once ordained and established, is not a 
compact, but strictly a law—a rule of conduct. At first view, 
this distinction may appear to be a matter of speculative theory, 
rather than of practical import; but on reflection, it will be found 
to be pregnant with important consequences. And if Mr. Dane 
is right, much of the political philosophy drawn from Rousseau’s 
Social Compact, will prove to be more visionary than solid, and 
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the settling of this fundamental proposition will very clearly 
expose its fallacy. 

The importance and necessity of an interpretation and appli- 
cation to individual rights and obligations, of the laws and con- 
stitution, is a subject that necessarily occupies a great deal of 
space in this Appendix. It seems a little astonishing that any set 
of men should, in our system of government, think of addressing 
themselves to popular partiality, by decrying the judiciary, or 
attempting to prostrate it to the legislative or executive power ; 
for it is in fact the only direct safeguard the citizen has against 
those powers, so that making the judiciary a subservient, depend- 

‘ ent appendage of the other powers of government, is, in fact, a 
total destruction of personal liberty. ‘This we take to be an un- 
deniable proposition, the truth of which is palpable to any man of 
ordinary capacity. That any set of men, who find the judiciary 
standing in the way of some temporary views of their own, 
should feel a dissatisfaction with the judges, is not unnatural, and 
as judges are sometimes wrong, as well as other men, there are 
not wanting just occasions to dissent from their opinions. But 
that any person should go so far as to decry the judiciary itself, 
as a part of the government, and think that the people would 
even, for a moment, maintain the idea of crippling and prostrating 
the power, in the strength and independence of which, their own 
personal liberty and all their social rights are involved, is a thing 
which, if it had never happened, would at once be pronounced 
incredible. The judiciary is not only the sole protector of indi- 
vidual liberty and rights, under every government where it is in- 
dependent, (where it is not so there is no liberty,) but it is also, 
as Mr. Dane remarks, in fact, by far the most unpopular branch of 
the government, where it is, as with us, connected with trial by 
ury. 

‘When we consider the numerous judicial magistrates, and 
especially two or three hundred thousand of jurymen, the solid 
and select part of the people in the judiciary, exclusively, and 
others connected therewith, I hesitate not to affirm that there is 
more weight of character in ‘the judiciary than i “— of the other 
two departments.’ 

In the following passage the author takes a very liberal and 
philosophical view of our parties, and draws from their history 
another argument in favor of the necessity that the citizens should 
have an independent tribunal to which to look for the protection 
of their persons and their rights. 

‘ The varying notions of party men. If we would know how 
one of them construes the constitution and laws, we must inquire 
whether he is in the majority or minority. Men naturally en- 
large powers, when in their own hands, or the hands of their 
friends, and limit them when in the hands of their adversaries, 
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in the same degree. Majorities possess and exercise them. 
Their passions, feelings, and self-confidence ever influence them 
to extend them, and to make them. bear hard on opposed minor- 
ities, whose passions and feelings are, by nature, against such 
extension. We may cite thousands of cases to prove the facts. 
A few must suffice. When a respectable member of Congress 
(Mr. B.) was in the federal majority, he thought the citizens’ 
right and power to sue a state, was the fairest feature in the fed- 
eral constitution, and that its specified powers must yield, so as 
to effect the common defence and general welfare. When in the 
minority, his object was to confine its powers to the plain mean- 
ing, and to limit them to the very letter of the specified powers. 
Instance of a state legislature. In 1798, that of Virginia was in 
the minority in the general government ; then it thought Congress 
had no power to enact the alien and sedition acts, and that the 
Supreme Court was not the common arbiter ; and it strove hard to 
limit federal powers. In 1810, Virginia was in the majority in 
the general government; then her legislature unanimously held, 
that court was the common arbiter, as above, and then supported 
the very extended powers of the general government, exercised 
in creating and upholding the long embargo, and restrictive sys- 
tem; and more especially the despotic acts of Congress, enacted 
to enforce those measures. In 1829, Virginia, on the great sub- 
jects of the times, as tariffs, and internal improvements, was in 
the minority, and her legislature returned to its ground of 1798, 
denied the Supreme Court was the common arbiter, and limited 
the powers of the Union as much as possible. These facts can- 
not be disputed. 

‘Take the majorities in the three cases. The Virginia legisla- 
ture las made that court the common arbiter, and once or twice, 
not such arbiter. Such changes have not been peculiar to Mr. 
B, and Virginia, but a majority of party men, and of states, have 
conducted in a similar manner, during fifty-four years, though the 
evidence of their changes may not be so well preserved on re- 
cord. From all this we may infer, that the numerous speeches 
made in so long a'time, to extend or limit constitutional powers 
and rights, state and federal, have not all grown out of the con- 
stitution, so much as they have out of party feeling and passion, 
self-love, and self-confidence. Therefore, we find the same men, 
parties, and states, have been, at different times, and on different 
occasions, directly opposed to themselves. When some states 
supported the alien and sedition acts, their speeches and writings 
were framed to extend federal powers. When the same were 
opposed to embargoes, restrictions, and the war, all were framed 
to limit these powers. All these thiugs prove the necessity there 
is of a common arbiter, to sit and hear parties, not to think and 
act like them ; as exempt as possible from party spirit, party pas- 
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sions and feelings, to decide the numerous contests that daily 
arise among a free and active people, ever contending for their 
respective rights. In 1810, the Virginia legislature, unanimously, 
proclaimed very just and valuable opinions, declaring this Supreme 
Court was the common arbiter, and therein agreed, eight states, 
to wit, North Carolina, Maryland, Georgia, Tennessee, Kentucky, 
New Jersey, Vermont, and New Hampshire. No states appear- 
ed to dissent. (Johnson, p. 38, and Doings of Virginia, 38, 39.) 
The more we examine these subjects, the more we are induced 
to hold that the state legislatures are the most unfit to be the 
common arbiter, to judge and decide controversies, not only be- 
cause, on sound American principles, they are only law makers, 
in number above twenty, and composed of numerous members, 
but because they are a party organized, not to hear parties, and 
stand between them to judge and decide uprightly, but to argue 
pro and con, and to be influenced to decide by argument and el- 
oquenge, rather than by evidence and truth, dispassionately, 
coolly, and impartially weighed. In contests with the general 
government, it is the duty of state legislatures to claim rights 
rather than to sit in judgment, and decide, finally, on the rights 
they claim as theirs. Experience proves members of Congress 
and of state legislatures, in general, argue pro and con, like par- 
ties, and not sit, hear, and decide, like judges. To think and 
decide what the law ought to be, is their proper business, and not 
what it is.’ 

The author, however, vindicates the state governments, and is 
in favor of strenuously maintaining them. 

There are not wanting some repetitions in this treatise, and it 
presents occasional traces of political feelings which actuate the 
great mass of the community much less powerfully now than 
formerly ; yet the reader’s patience is by no means tried by the 
former, nor his confidence impaired by the latter. The work is 
written with more spirit and earnestness than is usually met with 
in a law book, and so may be read with greater interest, than is 
inspired by a string of naked propositions and references. 

In a note Mr. Dane clears up the question discussed in the 
Senate last winter, relating to his share in the authorship of the 
ordinance of 1787, for the government of the North-western 
Territory, and shows, very satisfactorily, that the public, in con- 
sidering him to have been its author, bas given him no more 
credit than belongs to him, and has done no injustice to the claims 
of any other person. 





The Carolina Law Journal. The first number of this journal 
was published in July last. It is edited by Messrs. J. Blanding 
and D. J. M‘Cord, the latter gentleman being the reporter of 
whose fourth volume we have given abstracts in our present 
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number. The editors do not give in this number any outline of 

the plan of their publication; an idea of which may, however, 

be found from the contents of this number, which we will cur- 

sorily notice: 1. The first article consists partly of some original 

remarks on the study of the law, animadverting with some severity 
upon the hasty and superficial education of lawyers in this country; 

and the very easy terms of admission to practice in the courts. 

The remainderis an extract from the Library of Useful Knowledge, 

on the character and writings of Coke, published in England in 
1828, and attributed to Mr. Brougham. 2. The second article 
on the Rights and Powers of Juries, excepting a short introduction, 
is from No. XVI. of the Westminster Review, relating principally 
to the law of libel, in which the right of the jury to decide the 
law and the fact is strenuously contended for. The tenor and 
scope of this article, is, that the jury have, in general, a right to 
bring in their verdict, in defiance of the opinion of the court, upon 
a matter of law. 3. An article from the Charleston Mercury on 
the subject of colored marriages, i. e. marriages between whites 
and free blacks. 4, 5, 6, 7, 8. Reports of cases, viz.; a case on 
a purchase by the trustee of the estate held in trust; one on 
adverse possession by a tenant; one not embraced in the regular 
reports, viz. Myers v. Myers, as to charging interest against ex- 
ecutors and administrators; and one on commercial guaranty, viz. 
Sollee & al. v. Meugy, in which it is decided that a letter of 
credit in favor of a person, addressed to C., will not be a guaranty 
to C., and his partner subsequently associated with him; and that 
a letter saying, ‘I have covenanted that he shall use my name for 
one thousand or fifteen hundred dollars,’ is not a continuing 
guaranty to that amount, but only applies to the first credits given 
to that amount to the person in whose favor the letter is written. 
9. An address by the bar to the court, and the answer of the 
court, on occasion of the decease of Judge Nott, late president 
of the Court of Appeals of South Carolina. 





Impeachment of Judge Peck. A trial of some interest is to take 
place at the next session of congress before the senate, on the 
articles of impeachment presented by the house of representatives 
on the memorial of Luke E. Lawless, at the last session, against 
James H. Peck, District Judge of the United States for the Dis- 
trict of Missouri. The complaint and impeachment arose from 
transactions relating to the case of Soulard and others, petition- 
ers against the United States, in which the question was whether 
certain lands had been granted by the Spanish government to the 
ancestor of the petitioners; the object of the petition and pro- 
ceedings being to obtain an adjudication on the validity of the 
title of the petitioners. Many other petitions of a similar de- 
scription, and the decision on which would depend upon the same 
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principles, were pending before the same court at the December 
term, 1825. Judge Peck decided against the validity of the title. 
The general ground of the decision was, as we understand his 
statement in the defence, that, to complete the title of the claim- 
ants under the Spanish government, an act of the government 
was requisite, assenting to or confirming the same, and so, that 
until an equivalent assent or confirmation should be given by the 
government of the United States, the title of the claimants was not 
complete. The decision was appealed from ; and the case was 
accordingly still sub judice after this decision. The opinion of Judge 
Peck was given atlength, and was afterwards published in the Mis- 
souri Republican, at St. Louis, in March, 1826, at the request, 
as he states, of a number of the members of the bar. On the 
publication of the opinion, Mr. Lawless, the attorney for the 
claimants, sent an article to the Missouri Advocate and St. Louis 
Inquirer, which was published in that paper on the 8th of April, 
1826, signed ‘A Citizen.’ The article is introduced by the fol- 
lowing paragraphs: 

‘To the Editor. Sir, I have read with the attention which the 
subject deserves, the opinion of Judge Peck on the claims of the 
widow and heirs of Antonie Soulard. I observe that, although 
the judge has thought proper to decide against the claim, he leaves 
the ground of his decree open to discussion. 

‘Availing myself, therefore, of this permission, and considering 
the opinion so published, to be a fair subject of examination, to 
every citizen who feels himself interested or aggrieved by its 
operation, I beg leave to point the attention of the public to some 
of the principal errors, which I think that I have discovered in it.’ 

The writer then proceeds to specify summarily eighteen errors, 
as he supposes them to be, in law or fact, in the judge’s opinion, 
and adds: 

‘In addition to the above, a number of other errors consequen- 
tial on those indicated, might be stated. The judge’s doctrine 
as to the forfeiture, &c. seems to me to be peculiarly pregnant 
with grievous consequences. I shall, however, not tire the reader 
with any further enumeration, and shall detain him only to ob- 
serve, by way of conclusion, that the judge’s recollection of the 
argument of the counsel for the petitioners as delivered at the 
bar, differs materially from what I can remember, who also heard 
it. In justice to the counsel I beg to observe, that all I have now 
submitted to the public, has been suggested by that argument as 
spoken, and by a printed report of it which is even now before 
me.’ 

Shortly after this publication, viz. on the third Monday of the 
same April, as the impeachment states, the judge issued a process 
of contempt, on which Mr. Lawless was arrested and brought 
into court, and, after a hearing, was sentenced by the jury to 
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imprisonment for twenty-four hours, and suspeaded from practis+ 
ing as an attorney or counsellor at law, in the said district court, 
for the period of eighteen months. 

The question arising under the articles of impeachment, there- 
fore, is, whether the judge acted arbitrarily, oppressively, and 
unjustly, in ordering this punishment. 





Condensed Reports of Cases in the Supreme Court of the United 
States ; containing the whole series of the Decisions of the Court, 
from its organization to the commencement of Peters’s Reports at Jan- 
uary Term, 1827. With copious Notes of parallel Cases in the 
Supreme and Circuit Courts of the United States. Edited by 
Richard Peters, Esq. Counsellor at Law and Reporter of the 
Decisions of the Supreme Court of the United States. Vols. I. 
and II. pp. 655 and 736. Philadelphia. 1830. 

The learned editor of this valuable work, who has now been 
the Reporter of the Supreme Court of the United States between 
two and three years, gives the following reasons for the present 
publication, together with an exposition of his plan, in the preface 
to his first volume: 

‘The Supreme Court of the United States has been organised 
for thirty-eight years, and its decisions form, in themselves, al- 
most an entire code of laws. Many of the difficult and import- 
ant questions of constitutional construction, and of the nature and 
extent of the powers reserved, granted, and claimed under the 
constitution, have passed under the careful observance and judg- 
ment of the court. International questions of the highest mo- 
ment; numerous points of general commercial law ; principles, 
upon which, as its deep and broad foundations, the law of evi- 
dence rests; the construction of statutes of the United States ; 
the rules and statutes, by which the titles derived under the Unit- 
ed States, to the lands held by the enterprising and prosperous 
inhabitants of the vast and fertile regions of the south and west, 
are permanently governed :—all have there been subjects of in- 
vestigation and final adjudication. 

‘The chancery jurisdiction of the federal courts has brought 
before the Supreme Court, in submission to its scrutiny and judg- 
ment, most of the rules of equity practice and much of the gen- 
eral chancery law; and the right of appeal and writ of error, by 
which cases arising in the courts of the District of Columbia may 
be removed for final determination, has obliged the court to de- 
cide many points, which, but for this domestic jurisdiction, might 
not have been under its consideration. Many questions which 
have been brought up in those cases, are of usual occurrence in 
the common transactions and business of life; and are of very 
general application and influence. 

‘ Considerations growing out of these circumstances impose the 
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necessity, that the law thus general, thus established, thus su- 
preme, should be universally known. That there should be 
found but few copies of the reports of the cases decided in the 
Supreme Court of the United States, in many large districts of 
our country in which there are federal and state tribunals, is 
known to be a frequent fact. In some of those districts not a 
single complete copy of the reports is in the possession of any 
one; [!] and thus the great and overruling law of the land, is 
almost unknown in many populous parts of the Union.’ 

Mr. Peters then adds, what every professional man has felt, 
that this state of things is the consequence of ‘the heavy expense’ 
of purchasing the twenty-four volumes of Dallas, Cranch, and 
Wheaton ; and it is the object of his present publication to obvi- 
ate this inconvenience, by condensing those twenty-four volumes 
into six, which will include ‘all the cases adjudged in the Su- 
preme Court of the United States from 1790 to 1827, inclusive.’ 
In order that the work may still preserve ‘a form which will 
make it authority in all judicial tribunals, the whole opinion deliv- 
ered by the court in every case will be given in the language of the 
court; and such a statement or abstract of the facts of the cause 
will be made as will fully and accurately exemplify the decisions. 
The matter will not be abbreviated, so as to omit any thing which 
is important, or which in any manner forms an essential feature 
of the case. An abridgment is not contemplated ; the work is in- 
tended to be of ahigher order; . . . . and, to maintain 
and illustrate the connexion between this publication and the 
reports of Mr. Dallas, Mr. Cranch, and Mr. Wheaton, and to 
enable those who shall possess it, to resort to the cases in their 
volumes, a reference is always given, as well in the body of the 
work as in the index, to the pages of those reports.’ 

Such is the plan of this work; and we believe the profession 
will generally agree, that it promises to be of great utility. 
We have been obliged thus far to deny ourselves the gratification 
of possessing all the United States’ Reports, for the reasons allud- 
ed to by the editor; and we have accordingly resorted to the 
present publication. So far as we have had occasion to use it, 
we have found it very satisfactory in the statements of the 
original cases ; and the numerous references to what Mr. Peters 
calls ‘the parallel cases decided by the court,’ as well as his 
other references, give great additional value to this work. He 
has also supplied a deficiency, which has been always felt, in the 
decisions taken from Dallas’s part of the series of United States’ 
Reports—we mean, the want of an abstract, either at the head or 
in the margin of each case. Every little facility of this kind, 
made with judgment, is, to a practising lawyer, of more import- 
ance than its humble rank would seem to indicate. 

As the value of a publication like the present, for the use of 
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practising lawyers, depends much upon its accuracy, even in its 
minutiz, we regret to observe some indications of less care on 
the part of Mr. Peters’s printer, than should be found in a book 
which is to be relied on as ‘authority in all judicial tribunals.’ 
We feel a reluctance at particularizing oversights of this kind; 
but justice to the party concerned requires it, lest our general 
remark should be interpreted too rigorously against him ; and in 
justice to him, we ought to add, that we have particularly examined 
only the first twelve pages of the first volume. 

In vol. 1, p. 2, we find the well known name of our old Dutch 
acquaintance, Van Staphorst, changed into Van Stephorst; but 
this is not wider from the mark than Dallas’s printer was in the 
original report, Van Stophorst ; both, perhaps, excusable over- 
sights in printing a foreign name. 

P. 3, line 15, for right claim, read right and claim. 

P. 8, line 3, from bottom, for creditors, read debtors. 

P. 11, line 2, for entertain the complainant oN libel, read enter- 
tain the complaint or libel. 

P. 11, line 20, for 2 Bulsh. 27, 8, 9, (copied from Dallas,) read 
3 Bulst. &e. 

P. 11, line 25, for subsequent acts .... give jurisdiction, read 
NOR can subsequent acts... . give jurisdiction. 

We notice occasional omissions, and not unfrequent errors, in 
the references to authorities; which Sir William Jones has justly 
called ‘the bane of the student and of the practiser.? Some of 
these faults belong to Mr. Peters’s and some to Mr. Dallas’s 
printer: 

P. 11, line 31, for ‘9 Wood.’ (copied from Dallas,) read ‘2 
Wood.’ 

P. 11, line 33, 34, for ‘4 Inst. 131,’ read ‘4 Inst. 134; the 
former citation referring to the king’s household, and not to his 
admiralty court, which is the subject of discussion in this case. 

Page 11, line 42, for ‘ Puff. 344,’ Dallas has ‘ Puff. 544.’ Xe. 

We shall only add one more remark on what we have consid- 
ered as errors of the press. We are, on the whole, rather 
surprised that there should be so frequent instances, when, as we 
presume, the compositor must have had a printed copy before him. 
But we recollect an anecdote of the celebrated German scholar, 
Wolf, which may, perhaps, explain it. He used to say, that when- 
ever he wished to have his works printed correctly, he always 
prepared his copy in as ill a hand as he could write; for then it 
could only be set up and read by the most experienced and 
dexterous compositors and the most careful correctors of the press, 
instead of being put into the hands of printers’ apprentices, as we 
fear may have been the case with some parts of the present 
volumes. 

It gives us much satisfaction to observe that Mr. Peters, con- 
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sistently with his plan of an economical and ‘condensed ’ edition, 
contents himself with referring to the Digests now in use, (as in 
page 1, to Coxe’s Digest,) instead of repeating the ‘bead roll’ of 
cases under every head. In conformity with his plan of retrench- 
ing unnecessary matter, we observe he generally omits the opin- 
ions of dissentient judges; but sometimes he inserts them. 
Which is the better course, might perhaps be a subject of dissent- 
ing opinions among professional men. 

We need not add, that we are much gratified at the prospect 
of having in such a very moderate compass so great a body of 
American law from the highest tribunal of our country. The 
plan, we presume, will comprehend the Reports of Mr. Peters 
himself, after the decisions shall be so numerous as to make it 
proper for him to give the public a ‘condensed’ edition of the 
whole series. The body of judicial opinions, which will thus be 
communicated to all those countries with which we have any in- 
ternational connexion, will be one of the proudest monuments of 
American juridical talent and learning. 








INTELLIGENCE AND MISCELLANY. 


Bradley, the Conveyancer. An edition of Bradley’s Points in 
Conveyancing, has recently been published in England by Mr. 
Atkinson, who gives the following biographical sketch of the 
author, which we take from the London Law Magazine: 

‘Mr. Ralph Bradley was born on the 2d September, 1717, at 
Greatham, a village twelve miles from Stockton, in the county 
of Durham, of humble parentage, and the early part of his life 
was spent in the laborious and humble occupation that belong to 
such a station. His attention was, at an early period of life, 
turned to the profession of the law, and he practised in the first 
instance as an attorney,—a class of men, who may boast that they 
have sent to the bar the most distinguished lawyers, who have 
shone either as judges or advocates. Bradley soon discovered, 
that his talents fitted him for a sphere of exertion more elevated, 
than belongs to this useful and honorable branch of the profession ; 
he procured himself to be admitted of Gray’s Inn, and was, in 
due time, called to the bar by that honorable society. He estab- 
lished himself, as a conveyancer, at Stockton-upon-Tees ; where 
he practised, for upwards of half a century, with the highest 
reputation, and the most eminent success. During this period 
he managed the concerns of almost the whole county of Durham; 
and, though a country practitioner, so high was his reputation, 
that the leading conveyancers in London yielded the utmost 
deference to his opinion, and he was consulted on almost every 
question of magnitude which was agitated in his day. How 
splendid must have been his talents, and how rare his learning, 
may be inferred from the fact, that among those cotemporaries 
were Fearne, then in the full maturity of his career, and Mr. 
Butler springing into public notice, and already seizing on those 
laurels of supremacy, which he subsequently held for so long a 
period without a rival or a competitor. 

‘ Bradley’s hospitable board, his facetious humor, and convivial 
qualities, of which several anecdotes are still preserved among 
his friends, secured for him an extensive and honorable circle of 
acquaintance. And though he lived in a style, approaching 
almost to magnificence, he accumulated a fortune of upwards of 
£50,000. Among his pupils were many of the most eminent 
conveyancers of the last age, and some of the most distinguished 
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lawyers of our own. Of these it will be sufficient to name Mr. 
Ritson, Mr. Walker, Mr. Holliday, and Mr. Hoare, a gentleman 
well known on the northern circuit, one of the benchers of 
Lincoln’s Inn, and late recorder of Durham. Mr. Bradley died 
on the 28th December, 1788, and his remains were consigned to 
the tomb in the churchyard of Greatham, his native village. His 
incessant application to the study of his profession, while young, 
and his extensive business, and social qualities at a later period, 
never left him the disposition or the leisure to form a matrimonial 
union ; and, thus, if he was deprived of some of the purest and 
most exquisite enjoyments of life, he escaped also the keen 
anxiety and bitter anguish which too often follow in the train of 
strong attachments. 

‘He left no heir to perpetuate his name and virtues, or inherit 
his ample fortune, and he had no near relatives, or none whom 
he valued. He had himself emerged from the obscurity of his 
original condition, through the means of a self-acquired education, 
and the force of early habits of religion; and he thought that he 
could not better show the sense he entertained of these benefits, 
than by dedicating the bulk of his property to the dissemination 
of moral and religious instruction. With this view, therefore, 
after bequeathing a few legacies, he gave the bulk of his property 
to trustees, in trust to “ be from time to time forever applied in 
the purchasing of such books as, by a proper distribution of them 
under the following direction, may have a tendency to promote 
the interests of virtue and religion, and the happiness of mankind; 
the same to be distributed either in Great Britain, or any other 
part of his Majesty’s dominions.” 

‘To the surprise of every body, and of course, of none more 
than his relations, who were afterwards discovered with the 
utmost difficulty, Lord Thurlow set his will aside for uncertainty ; 
a circumstance curious, as affording a singular illustration of a 
man’s incapacity to transact his own business; for though Bradley 
had been engaged for more than half a century in the settlement 
and arrangement of the most complicated concerns, and in prepar- 
ing instruments to carry into effect the most multifarious and 
conflicting purposes, he was yet unable to prepare for himself a 
will, having for its aim so simple an object as that he contemplated. 
His next of kin, who were distant relations, and had little or no 
intercourse with Mr. Bradley during his life, became thus possess- 
ed of his large property, and, with a zeal which can hardly be 
called gratitude, had the reversal of his will inscribed on the same 
monument which previously recorded his death, and the intended 
disposition of his property.’ 





Judges in Ordinary for Kent,and Durham and Northumberland.— 
Mr. Brougham’s Bill. Mr. Brougham’s bill for the establishment 
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of two new courts, one for Kent, the other for Durham and 
Northumberland, was introduced during the last session of par- 
liament, and will be acted upon at the next session. The judges 
of these courts are proposed to be called judges in ordinary, with 
jurisdiction in causes of action in the nature of debt to £100, 
and in costs to £50, but not in actions where the title to real 
estate, or any franchise or right to toll, isin controversy. Ques- 
tions may be carried from these courts to those of Westminster 
Hall by a bill of exceptions, as cases are carried to the Supreme 
Court in Massachusetts, by exceptions to the decisions of the 
Common Pleas. One provision of this bill is worthy of particu- 
lar attention, and we recommend it to the consideration of our 
legislators. We refer to the provision that the parties may, by 
consent, refer their case to the decision of the judge, without 
the intervention of the jury, but the judge may still, if he 


chooses, take the verdict of a jury upon any particular fact, or 
upon all the facts. 





Answer in Chancery—New Doctrine. The London Law Mag- 
azine states a case, Stanbury v. Gordon, which recently came 
before the vice chancellor, in which the bill charges that the de- 
fendant, Gordon, had employed the plaintiff to procure his, the 
defendant’s return to parliament from the borough of Tregony, 
and that Gordon had advanced several sums to the plaintiff, as 
agent in this business, for which the plaintiff had made mort- 
gages, and the prayer is for a redemption and discovery. Gor- 
don denies the agency, and objects to answering, on the ground 
that a disclosure would subject him to a criminal prosecution. 
The vice chancellor decided that he should answer, and said that 
the defendant cannot protect himself from answering, even where 
he may criminate himself by the discovery. See contra Redesdale’s 
Tr. 249; 19 Ves. 225; 1 Mer. 391; 1 Swanst. 192, 305. 





Butler’s Life of D’ Aquesseau. It will be recollected, perhaps, 
by the readers of Butler’s Reminiscences, that he consulted Sir 
Samuel Romilly on some occasion, as to the manner of amusing 
himself in the country during the vacation, and Sir Samuel re- 
commended to him to occupy himself upon a life af the celebrat- 
ed Chancellor of France, D’Aguesseau. Mr. Butler, it seems, 


followed the suggestion, and the result is, a recently published 
Life of that eminent jurist. 





Deaths. FReprERic Smitn, Associate Justice of the Supreme 
Court of Pennsylvania, died of apoplexy at Reading, in that state, 
on Monday, 4th of October, 1830. 

ABRAHAM Nort, President of Court of Appeals of South 
Carolina, died last spring. He had been upon the bench in 
different courts for twenty years; and was appointed President 








424 Intelligence and Miscellany. [ Oct. 1830. 


of the Court of Appeals in 1824, on the reorganization of the 
courts. 

Isaac Parker, Chief Justice of the Supreme Court of Massa- 
chusetts, died at Boston, the place of his residence, of apoplexy, 
on the 25th of July last, at the age of 63 years. Judge Parker 
took seat on the bench in 1805, and succeeded Judge Sewall as 
Chief Justice in 1814. 

In our next number, we shall publish Carer Justice SHaw’s 
address to the Berkshire bar, giving the character and a biograph- 
ical notice of Cuier JusTicE PARKER. 





Appointment. Hon. LEmueL Suaw, of Boston, was appointed 
Cuier Justice of the Supreme Court of Massachusetts, in Au- 
gust last, in the place of Chief Justice Parker, deceased. 
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Reports of Cases Argued and Determined in the Supreme Ju- 
dicial Court of Massachusetts. By Octavius Pickering. Vol. 8. 
Boston. Hilliard, Gray, & Co. 8vo. 

Condensed Reports of Cases in the Supreme Court of the 
United States, containing the whole series of the Decisions of the 
Court from its organization to the commencement of Peters’s Re- 
ports, at the January Term, 1827. Edited by Richard Peters, 
Esq. Vol. 2. Philadelphia. John Grigg. 8vo. 

A Digest of Pickering’s Reports. volumes II1.—VII., being a 
Supplement to the Digest of the previous volumes of the Massa- 
chusetts Reports. By Lewis Bigelow. Boston. Hilliard, Gray, 
& Co. 8vo. pp. 339. 

Reports of Cases Argued and Adjudged in the Supreme Court 
of the United States, January Term, 1830. By Richard Peters. 
Vol. IX. Philadelphia. John Grigg. 8vo. 

Appendix to Vol. IX. of Dane’s Abridgment of American Law. 
Boston. Hilliard, Gray, & Co. pp. 87. 

The Carolina Law Journal. No.1. Edited by D. J. M‘Cord 
and J. Blanding. Columbia, 8. C. pp. 150. 

The Journal of Law. Conducted by an Association of Mem- 
bers of the Bar. Philadelphia. Nos. 2, 3, 4. 

The Political Class Book, intended to instruct the higher 
classes in Schools in the Origin, Nature, and use of Political 
Power. By William Sullivan, Counsellor at Law. Boston. 
Richardson, Lord, & Holbrook. 12mo. pp. 148. 

[A particular notice of this work does not come within the plan of our 
journal, which is addressed to the profession. It is, however, in part, a law 
book, as it contains a number of chapters on such elementary principles of 
law, as are adapted to the capacity of scholars in the higher classes in our 
schools, comprising, among other subjects, the authority by which state 
laws are made, a general and popular sketch of the constitution of the Unit- 
ed States, and of the States, and of the constitution and jurisdiction of the 
courts; outlines of the law of nations, of war, and of property; and a view 
of the political capacities and duties of citizens. These are all subjects 
which ought to be brought into our system of popular instruction, and we 
are accordingly glad to see a work upon this plan. The style is pleasing, 
and well calculated to engage the attention of the class of readers for whom 
the book is designed. ] ’ 

Reports of Cases Argued and Determined in the Superior 
Court of Judicature of the State of New Hampshire, from January 
Term, 1827, to May Term, 1829. Vol. 4. Chester. Currier, 
French, & Brown. 1830. 
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Sergeant’s Constitutional Law. New Edition. Philadelphia. 
P. H. Nicklin & T. Johnson. 

English Common Law Reports. Vol. 16. Containing Cases 
in eight volumes of Dowling and Ryland, not reported by Barn- 
well and Creswell, and Cases in 4th and 5th Moore, that have 
not been reportedby Bingham. Philadelphia. -Nicklin & John- 
son. In press in July. 

Day’s Connecticut Reports. Vol. I. Second Edition, with 
notes and references. Philadelphia. Nicklin & Johnson. In 
press in July. 

Notes on Practice, exhibiting a View of the Proceedings in 
Civil Actions, in the Supreme Court of Pennsylvania and in the 
District Court and Court of Common Pleas for the city and county 
of Philadelphia. By Francis J. Troubat and William W. Haly. 
Price, in calf, $4, in sheep, $350. Philadelphia: Towar, & 
J.& D. M. Hogan. Pittsburgh: Hogan & Co. 

The Form Book, containing nearly three hundred of the most 
approved Precedents for Conveyance, Arbitration, Bills of Ex- 
change, Promissory Notes, Receipts for Money, Letters of At- 
torney, Bonds, Copartnerships, Leases, Petitions, and Wills. By 
a Member of the Bar of Philadelphia. 1 vol. 8vo. 

ENGLISH REPUBLISHED. 

A Practical Treatise on the Law of Partnership, by Niel Gow, 
Esq. 2d American from 2d London Edition, with Notes and 
References to American Cases. 

A Companion to Blackstone. A History of English Law, or 
an attempt to trace the Rise, Progress, and Successive Changes 
of the Common Law, from the earliest period to the present time. 
By George Crabb, Esq. of the Inner ‘Temple, Barrister at Law. 
Republished by William Jackson, New York. 

ENGLISH. 

Haggard’s Ecclesiastical Reports, vol. II. part 4. 

Judicial Letters addressed to the Rt. Hon. Sir Robert Peel, in 
reference to the present crisis of Law Reform. 

Cresswell’s Insolvent Reports, part III. 

Lloyd and Welsby’s Mercantile Reports. 

Barnewell & Cregswell’s Reports, K. B. Vol. 9, part 4. 

Brigham’s Reports, C. P. vol. 6, part 4. 

Sir John Bayley on Bills of Exchange, &c. 5th Edition, 
Edited by Francis Bayley. - 

Russell’s Reports in Chancery. Vol. III. part III. 

Part II., of Crown Cases reserved for Consideration, and De- 
cided by the Twelve Judges of England, from July, 1825, to 
Easter Term, 1830, inclusive. By Edward Ryan and Wm. 
Moody, Esqrs. Barristers at Law. 

An Analytical Digest of the Reports of Cases decided in the 
year 1828, in the Courts of King’s Bench, Common Pleas, and 
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Exchequer ; in Chancery, at the Rolls, andin the Vice Chancel- 
lor’s Court; in Parliament, in the Consistory Court, Arches 
Court, Prerogative and Peculiars, and Bankruptcy and Nisi Prius. 
By Henry Jeremy, Esq., Barrister at Law. 

Reports of Cases argued and determined between the months 
of May and November, 1829, before the Committees of his Ma- 
jesty’s Most Honorable Privy Council, appointed to hear Ap- 
peals and Petitions. Vol. I..Part 1. (to be continued.) By 
Jerome William Knapp, D. C. L. Barrister at Law. 

A Practical Treatise on the General Principles and Element- 
ary Rules of the Law of Evidence. By Richard Grade, Esq. 


Barrister at Law. 
PROPOSED AND IN THE PRESS. 


The Patentee’s Manual. Containing a List of Patents granted 
by the United States, alphabetically arranged, from 1790 to 1830, 
(to be continued by Supplements.) Also, the Laws of Congress 
for granting Patents, with a Digest of all the Decisions which 
have taken place in the courts of the United States respecting 
Patents. By William Elliott. 

Richardson & Lord will shortly publish a Digest of Picker- 
ing’s Reports, including the eighth volume, with a list of Statutes, 
commented upon and explained. By Willard Phillips and others. 

John Grigg, of Philadelphia, has in the press, the Decisions of 
the English Chancery Courts, upon the plan which has been 
adopted in the ‘ English Common Law Reports.’ The work will 
comprehend, in a condensed form, all the Reports which have 
not been republished in the United States, and it will be contin- 
ued, so as to present to the profession annually the Chancery 
Reports as they shall hereafter appear in Great Britain. The 
work will also contain references to the decisions of the Chan- 
cery Courts of the United States. 

Selwyn’s Nisi Prius, with Notes and References, by Henry 
Wheaton and Thomas J. Wharton. Republished by E. F. 
Backus. 


Hilliard, Gray, & Co. have in press, Angell on Corporations. 
ENGLISH—REPUBLICATION PROPOSED. 


Nicklin & Johnson, of Philadelphia, propose to publish the 
British Ecclesiastical Reports, in a condensed manner, including 
Phillimore, 3 vols. ; Addams, 2 vols.; Haggard, 2 Vols.; and Fer- 
guson, 1 vol. It isintended to compress these eight volumes into 
three. Also, in a condensed manner, The British Exchequer 
Reports: Parker, 1 vol.; Ambler, 3 vols.; Forrest, 1 vol. ; 
Wightwick, 1 vol.; Price, 10 vols.; M‘Clenning & Younge, 2 
vols.; Younge & Jarvis, 2 vols.; and Daniel, 1 vol. It is pro- 
posed to condense these 21 vols. into 6 or 7. Also, in a condensed 
manner, the British Bankruptcy Cases, including Rose, 2 vols.; 
Buck, 1 vol. and Glynn & Jamison, 2 vols. 











A 

Accessories, law of England altered in respect to, 14. 

Assignment by a debtor for the benefit of his creditors, as to time 
allowed for creditors to become parties, 136. 

Assumpsit for money advanced to purchaser of an estate who re- 
fused to convey the estate to the plaintiff who had advanced 
the money, 136. 

Amos and Ferard’s Law of Fixtures, notice of, 202. 

Appointments of Judges, 229, 424. 

Arrest for a debt under five dollars on mesne process in Massa- 
chusetts and Maine, not legal, 139. 

B 

Bankrupt and Insolvent Laws, 98. 

Becket’s Case, misunderstood by Sugden, 91. 

Benefit of Clergy, abolished in England, 10. 

Bentham’s Principles of Legislation, translated by Neal, notice of 
202. 

Bigamy, punishment for in England, 15. 

Bills of Exchange, damages on, 134. 

Bliss, George, memoir of, 308. 

Bradley the Conveyancer, biographical notice of, 421. 

Brougham’s bill for establishing courts of limited jurisdiction, to 
be held by judges in ordinary, 423. 

Butler’s Life of D‘Aguesseau, 422. 

Cc 

Carolina Law Journal, notice of, 414. 

Chancery, answer in, whether defendant is obliged to criminate 
himself, 421. 

Cheating by false pretences and tokens, punished in England, 15. 

Chitty’s English Statutes; notice of, 191. 

Churches and Congregations; their respective rights, '78. 

Civil Law, necessary to the science of law, 32; its origin in 
custom, 45. 

Codification, 66. 

Common Law, its origin in custom, 46. 
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Condensed Reports of decisions in the Supreme Court of the 
United States, by Peters, notice of, 417. 

Consideration of promissory negotiable note; its illegality not to 
be proved by a party to it, 140. 

Corpus Juris Romani, new edition of, by Professor Schrader, of 
Tubingen, 211. 

Corporations, their qualities, kinds, powers, and incidents, 298. 

Counsel, not allowed party charged with felony in England, 17 ; 
allowed in the United States, 18. 

Crimes committed by citizens of a country when abroad, how 
proposed to be punished on their return home by the Belgian 
code, 208. 

Criminal Law of England, 5; Collier’s Criminal Law of Eng- 
land 5, 142. 

Custom, origin of Customary Law, 28. 

D 

Dane’s Abridgment, 63 ; Appendix to Vol. IX. notice of, 411. 

Death, crimes punished with in England, 5, 142. 

Deaths of Judges, 423. 

D’ Aguesseau, Butler’s life of, noticed, 423. 

Digest of American Cases, 144, 335; of English Common Law 
Cases, 406. , 

Distress for rent in Virginia, 233. 

E 

Ecclesiastical Law of Massachusetts, 78. 

Emmet, Thomas Addis, sketch of his life, 116. 

Evidence, whether party’s oath should be admitted, 286. 

F 

Factors, pledge of goods by, 262; English law respecting, ib; 
Report of Commissioners upon, ib; New York law upon, 280. 

Felony, persons charged with, are not allowed counsel in Eng- 
land, 17; are allowed in the United States, 18. 

Feudal System evaded by custom, 49. 

Fief, how defined, 254. 

Foote’s Resolutions as to sale of public lands, debate upon, 81. 

G 

Greenleaf, Simon, Reports, 132; skilfully and faithfully made, 

132; digest of Vol. V. of, 144. 


H 


Hachel, professor’s catalogue of Law Manuscripts, 210. 

Hale, Sir Matthew’s opinion of the study of the civil law, 32, n. 

Harrison’s Digest, notice of, 200. 

Haynes, Charles Glidden’s life of Emmet, 116; his own life, 
117, n. 

Hilliard’s proposed Digest of all the American Reports, 207. 
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Husband and wife, when wife’s trust property to be taxed by law 
of Massachusetts, 282. 
I 


Impeachment of Judge Peck, 415. 

Indictment for larceny on board of a ship in port, what allegations 
necessary, 324. 

Indictment, amendment of, in England by statute, 21. 

Insane persons, custody of in England, 22. 

Insolvent Laws of New York, 95. 

Instructions to representatives, not binding, 314. 

Insurance, opinion as to interest at risk, return of premium, 25. 

J 

Jay, C. J. his opinion as to appointing judges of the Supreme 
Court, justices of the Circuit Courts, 293. 

John Jack’s epitaph at Concord, 199. n. 

Journals of Jurisprudence, European, a list of, 225. 

Judicial Elections and appointments, 229, 424. 

Judiciary, its independence essential to liberty, 81; is the consti- 
tutional arbiter between the government and people, 81; the 
most popular branch of the government in its constitution, 412. 

Jurisprudence, publications upon, in the Netherlands, 210. 

L 


Larceny, punishment of, in England, 11; in a ship in port, in- 
dictment for, 324. 
Law manuscripts, catalogue of, by professor Hachel, 210. 
Law School of Harvard University, course of studies in, 217. 
Law Institute of the University of Maryland, notice of, 220. 
Law Publications, 230, 425. 
Law, origin of in custom, 40. 
Legislation, present improvements in, 66 ; of Congress, 389; of 
Virginia, 393; of North Carolina, 396; of Indiana, 399. 
Lotteries, prohibited in ss 
N 


M‘Intosh, Sir James, friendly to amelioration of criminal law, 23. 
Ministers of the Gospel, election of, in Massachusetts, 78. 
N 


Nullification, 81, 


O 
Ordinance for the government of the North Western Territory, 
drawn up by Mr. Dane, 414. 
P 


Paine and Duer’s Practice, notice of the first volume, 193. 

Party, his oath should be taken in suits, 286. 

Patents, in France, questions as to improvement of, 211. 

Peel, Sir Robert’s speech on reform of criminal law, an extract 
from, 23. 

Peck, Judge, impeachment of, 415. 
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Peters’s Condensed Reports of the Supreme Court of the United 
States, notice of, 417; plan of the work, 417; errors of the 
press, 419; errors in citations of authorities, 419. 

Pickering’s Reports, Digest of, Vol 7, 144; notice of, 205. 

Pledge of goods by factors, 262; report of English commissioners 


upon, ib. ; history of law respecting, ib.; New York law re- 
specting, 280. 


Policies of Insurance, see Insurance. 

Power to limit Uses, its construction, 97. 

Promissory Note, parties to are not admissible witnesses to prove 
illegality of consideration, 140. 

Publications, quarterly list of, 230, 425. 


Quia Emptores, statute of, its effect as to rent service, 240. 


R 
Rape, evidence of, settled by statute in England, 20. 
Record, amendment of, allowed in England, 22. 
Rent, distress for, in Virginia, 233; rent service, its characteristics 
and incidents, 234, 
Representatives, instructions to, not binding, 314. 
Romilly, Sir Samuel’s speech in the House of Commons on the 


law relative to larceny, 12, n; friendly to reform of criminal 
law, 23. 


S 
Standing mute, is considered plea of not guilty in England, by 
statute, 21. 


States, sovereign only in a qualified sense, 411. 

Sugden on Powers, errors in corrected, 86. 

Supreme Court, constitutionality of making Judges of, Justices of 
circuit courts, 293. 

Suttee Rite, abolition of, in India, 215. 


T 
Tax on trust property, where to be levied, 302. 
Tenure, not incident to an absolute conveyance in Virginia, 250. 
Thibaut, Professor, made professor at Leipsic, 209. 
Titus Oates’s punishment, 13, n. 
Tyrwhitt and Tyndale’s Digest, notice of, 191. 
U 
Universalists, their competency as witnesses, 79. 
Vv 
Virginia Museum, article in, respecting distress for rent in Vir~ 
ginia, remarked upon, 250. 


WwW 
Waste, as to treble damages in waste by tenant for life, 76. 
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Whipping, abolishment:of, pupishment by, 211. 

Wi Joseph’s, address 40 the Worcester bar, notice of, 195. 

Witness, incompetency of.on account of religious belief,'79 ; party 
to # promissory note incompetént to prove illegality of con- 


‘sideration, 140. 


ERRATA. 


The reader will please correct the following errors in the article on Dis- 
tress for Rent in Virginia: 

P. 234, note, line 6, for vigorous read rigorous. 

“¢ 236, << ** 10, for faint read point of. 

** 236, “ par. 2, line 9, for enlarged read extended. 

** 240, line 3 from bottom, between himself, and to those, insert similar. 

** 247, note b. line 4, for writs read rents. 

** 262, line 12, between to and dominion, put the. 





